



rs of 
they 
hem, 
y, in 
bar, 


ad 


alled 
ourt, 
- bar 
enry 
ders 
ett,” 
hair, 
s the 
was 
ke,” 
-gin- 
[ am 
then 
Iked 
rda 
that 
not 
un- 
wed, 


tried 
as a 


you 
ison 


ren't 
vhen 


ar— 
t do 
y an 


or 4 
ar— 








THE ALBANY LAW JOURNAL. 409 


The Albany Law Journal. | services by the people of the State whom he 


has so long and so faithfully served. 








A Monthly Record of the Law and the Lawyers. 


by Tus A ny Law Journat Company, Alban - ¥. “ J . 
— abate Tse 4 a | The acquittal of Roland B. Molineux upon 


Seteations, | items of news about courts, pera int heme | his second trial, and the fair presumption, i in 
queries or comments, criticisms on various law questions, addresses | 
on legal topics, or discussions on questions of timely interest, are |accordance with the verdict of the jury that 


wolleited from members of the bar and those interested in legal | the accused is innocent of the terrible charge 
— Bs which for four years has hung over him, per- 


[All communications intended for the Editor should be addressed | | haps wrecked his life, and certainly has re- 
simply to the Editor of Tuz ALBANY Law JourRNAL. All letters | ld a tte i fatt di 
relating to advertisements, subscriptions or other business matters | uce 1is heroic father to a condition of 


shonld be addressed to Taz ALBANY Law JouRNaL CoMPaNY.] | | comparative poverty, form an excellent text 


Station oie a a a |upon which to sermonize with respect to our 























number, Twenty-five Cents. | present-day methods of prosecuting criminal 
Aupany, NW. x Decemser, 1902. | charges. The people, as well as the bar of 
a etait —_|the State, are seriously considering whether 
ial Lopics. |our system of conducting such trials is just 


'what it should be, and if it is not, what 


ame 

In the re-election of Judge John Clinton | Changes should be made therein. The fact 
Gray to the bench of the Court of Appeals of | |has been pointed out that the elder Molineux, 
this State despite the organized and powerful | |in order to defend the honor of the family 
opposition of a great political party, there is | Name and prevent the conviction and execu- 
Miitent canse for congratulation : At the|%0n of a presumably innocent man, has been 
time of the nomination of Judge Gray by his compelled to part with the larger portion of 
own party there seemed thee slinmnest aovt of the accumulations of many years of honest 
chance that his canvass would be successful, labor. He is, too, a veteran of the Civil War, 


ond we have good reasons for the belief that having fought for the life of his country upon 
Judge Gray rh BSS Bar aioe sanguine of the ™ny @ bloody battlefield; and the conclusion 


result; but the people again showed them- drawn that this is but a poor recompense for 
Dives fit to be trusted in a great and crucial those services so unselfishly given. What a 


issue. That issue was the preservation of the return, in other words, the State has made to 


character, authority and usefulness of the | the old gallant veteran for those services, now 
that he is in his declining years! 


bench, free from the contamination of party | 

politics. The result shows that the popular | In this connection a correspondent of the 
| New York Times makes some very timely and 

standard of judicial selection is as high as| 

ever, and that it only needs full information | Valuable suggestions, which are appended for 

Ties tr mdhe eave that the standael |the consideration of the thoughtful: 

g ‘ 

will be applied fearlessly. The verdict of the ’ 

Reele at th Ils is that tl fates t of should be so selected, employed, and paid by the 

people at the po wers ~ xia Parceaag ot o State that their testimony should depend solely 

the places to the “ faithful” shall stop short upon the facts ascertained, not influenced or biased 

of the bench; that there shall be no division | toward either the State or accused. If these gen- 

of seats in the highest court, as “ spoils | tlemen were not paid to find certain conditions their 

of office. To the bar of the State of New| testimony would not be so conflicting. 

ok ead especially to the bar of Wai Second.— The district attorney should never insist 


: upon a conviction unless the facts permit no other 
York City, the thanks of all lovers of good] conclusion. Of late years it has seemed as if the 


government are due for rising above narrow | assistants were trying to convict as if it was a per- 

partisanship and presenting the facts of the/| sonal matter, or trying to establish a great reputa- 

case in their true light. The press particu- tion for their future benefit. As officers of the 
. 5) 


. ; 5» houl i tial the jud 
larly the independent press, is also to be yee Pod eels beat: Engustel 29 Se sa 


felicitated. And lastly, Judge Gray is to be| Third —The prisoner should have the last say to 
congratulated upon his splendid run and the | the jury, so that he might answer, if possible, every 
magnificent endorsement of his attitude and | argument made to show guilt upon the proven facts. 
Vou. 64.— No. 12. 


First.— If expert witnesses are to be used they 
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Now he must anticipate what may be said by the | 


district attorney. If he fail in that, even if the facts 
proven as to his guilt or innocence are about equal, 
what chance has he of an acquittal, though entirely 


_ innocent, when an able man like Osborne has the 


last say, if he is determined to convict? All lawyers 
know the advantage of the last plea to a jury. Such 
advantage should be given the accused, to show his 
innocence, and not to the State to convict. 

Fourth.— If found innocent, the State should at 
least pay the accused the reasonable expense he has 
incurred: in defending his name and life when un- 
justly accused. 


Without at all endorsing all of the above 
suggestions, it may be said that at least some 
of them are worthy of being followed by the 
authorities. We have more than once in the 
course of the past few years made somewhat 
similar ones. The Molineux trial will be 
worth perhaps all it cost if there shall come 
as a result of it some such reform in the 
method of trying persons accused of crimes, 
particularly of capital crimes, as has been 
suggested. 





The Supreme Court of Rhode Island re- 
cently handed down a decision of considerable 
importance respecting the constitutionality of 
the so-called Ten-Hour Law passed by the 
general assembly of that State in January 
last. The statute referred to provided that no 
street railway company might work its em- 
ployes more than ten consecutive hours in any 
twelve. Its constitutionality was attacked by 
the companies affected, and the matter finally 
reached the Supreme Court, which upholds 
the statute by the concurrent judgment of five 
of the seven judges before whom the case 
came up. Of the other two, Judge Douglass 
sat silent for the reason that he is a stock- 
holder in the corporation most directly 
affected, and Judge Blodgett dissented in a) 
long and vigorous opinion. As to the con- 
struction of the act, the majority opinion 
says: 

The first section forbids an officer of a company 
to exact more than ten hours’ work, from which an 
inference might arise that it could accept it if ren- 
dered voluntarily, as by contract. The second sec- 


tion, however, rebuts such an inference, for in that 
section the intent is explained as follows: “The 


true intent and purpose of this act is to limit the 
usual hours of labor of the employes of street rail- 
way corporations, as aforesaid, to ten hours’ actual 





twelve consecutive hours.” This express intention 
to limit the hours is quite inconsistent with an infer. 
ence to permit it by contract. If such an inference 
could stand it would be possible for parties to avoid 
the act by their simple consent, and thus to render it 





-a nullity. The apparent purpose of the act is not to 








work a day, to be performed within a period of 


create a right in favor of the employes, which they 
might waive, so much as to guard the public safety 
from service too prolonged for alertness in the 
exercise of reasonable care. If this be so, the 
public safety cannot be made dependent upon private 
contracts. 


The dissenting opinion of Judge Blodget 
concludes as follows: 


To the constitutionality of such legislation I can- 
not assent, whether it is sought to be justified as a 
valid exercise of the police power or as an exercise 
of the reserved right to alter and amend the char- 
acter of incorporation of the several companies 
affected thereby. 

Section 2 of the act provides: “That it is the 
true intent and purpose of this act to limit the usual 
hours of labor of the employes of street railway 
corporations, as aforesaid, to ten hours’ actual work 
a day, to be performed within a period of twelve 
consecutive hours, as aforesaid, whether such em- 
ployes be employed by the trip, the job, the hour, 
the day, the week, or any other manner.” 

If the hours of labor in any lawful calling may be 
thus limited by law to ten in each day, beyond the 
power of either party to increase, if not to diminish 
them, it follows that they may be limited to eight or 
to twelve, or to any other number of hours in like 
manner and with like effect, thus substituting for 
the constitutional right of individual liberty of con- 
tract the transient and fluctuating will of a legisla- 
tive majority which both plutocrat and demagogue 
will unceasingly strive to control and against which 
the individual will be powerless to defend, alike 
helpless whether the legislative spoliation of the 
employer of the industrial servitude of the employe 
shall for the hour prevail. 

And if the foregoing observations shall seem to 
have been directed less to the limits of the legisla- 
tive power over quasi-public corporations, than to 
the limits of the same power over the citizen, it is 
sufficient to reply that the latter is the graver and 
higher question by as much as the man is above the 
dollar. 

For the reasons above set forth, I am of the 
opinion that the act in question is unconstitutional 
in the particulars enumerated and is wholly void. 
It follows from the unconstitutionality of the act. 
and as a necessary conclusion, that a street railway 
ccenductor, gripman, or motorman, may freely con- 
tract for such hours of labor with his company as 
may be agreed upon between them. 


Judge Blodgett’s reasoning seems strong, 
and his conclusions difficult to avoid. Besides 
being open to the objection of interfering 
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with the freedom of contract, the law, per- 
taining as it does only to a certain set of em- 
ployes, is objectionable on that ground. New 
York has a similar statute in chapter 32 of the 
General Laws, codified from chapter 415, 
Laws of 1897. While it is true that upon the 
question of the right of legislatures to restrict 
the liberty of contract in lawful callings as to 
terms and hours of labor, the decisions of the 
courts of the different States are in conflict, it 
would seem to us that Judge Blodgett has 
clearly the better of the argument. 





The second Appellate Division of this State, 
in the case of Charles H. Williams against the 
village of Port Chester, held to be unconstitu- 
tional that section of the village charter which 
provides that no action for damages for in- 
juries can be maintained against such corpo- 
ration unless written notice of such claim shall 
have been presented within thirty days from 
the time such injuries were received. The 
accident to Mr. Williams occurred on January 
4, 1898. He did not serve notice on the vil- 








has been obliged to remain in idleness and to 
suffer great pain, the duration of which is un- 
certain; yet it is urged that because he was 
unable to give the notice prescribed by the 
charter of Port Chester, within a period of 
thirty days from the date of the accident, he is 
to be denied the right of a judicial determina- 
tion of the amount of his damages and a 
remedy for the wrong he has suffered through 
the negligence of the defendant. This 
clearly depriving the plaintiff of his property 
right in his cause of action; it is denying to 
him the rights and privileges for which he, in 
common with other members of the body 
politic, entered into a state of society, and 
which were intended to be preserved to him 
by the provisions of sections 1 and 6 of article 
1 of the Constitution, already quoted.” 
artacauidilitelgaanin 


is 


|LEGAL ASPECT OF FILIPINO WAR CLAIMS. 


Philippine war claims against the United States 
arise from various causes. The greater number are 


|from acts of the insurgents, as the burning of the 


lage officers until forty-three days had passed, | 


and in his complaint he gave as a reason for his 
omission that he was confined to his bed and 
“unable to transact any business, and was by 
the said acts of the defendant prevented from 
presenting to its president or treasurer within 
thirty days after the said 4th day of January a 
notice in writing with respect to said occur- 
rence.” : 
Justice Woodward, who gives the opinion 
of the court, reviews exhaustively the constitu~ 
tional provisions that bear on the subject and 
also goes back to Magna Charta and the 
colonial laws of New York. After quoting 
that provision of the State Constitution which 
says that no member of this State shall “be 
deprived of life, liberty or property without 
due process of law,” and that “no member of 
this State shall be disfranchised or deprived of 
any of the rights or privileges secured to any 
citizen thereof, unless by the law of the land 
or the judgment of his peers,” he continues: 
“The plaintiff in the present instance, accept- 
ing the allegation of his complaint to be true, 
has suffered a wrong at the hands of the de- 
fendant; he has sustained injuries which have 
unfitted him for the performance of labor, and 


city of Iloilo and also the district of Tondo, and 


| general destruction of property, as a matter of mili- 


tary necessity, or as probably supposed by the 
authors of the destruction in many instances, in fur- 
therance of the insurrection. 

The burning of Tondo may be taken as an illustra- 
tion of the destruction of property on a large scale 


by the insurgents with no apparent object in view, 


|unless to cover an attack on the city of Manila or 





stir up the native population. Tondo is a district 
of Manila, the most densely populated of the city. It 
was destroyed by fire on the 21st and 22d of Febru- 
ary, 1899. The inhabitants were of the lower class, 
strongly in sympathy with the insurgents. The 
houses were mostly dwellings of the poor, constructed 
of bamboo and nepa, of but little value separately, 
though the aggregate of the loss must have been 
considerable, nearly the entire district having been 
destroyed by the conflagration. 

The Tondo fire occurred only seventeen days after 
the beginning of hostilities between the insurgents 
and United States forces, the battle for the possession 
of Manila having been fought on the fourth of Febru- 
ary. From the evidence submitted before the board 
of claims, in certain cases, in which compensation 
was asked of the government for losses sustained 
through the fire, it would seem that Tondo was fired 
by natives; perhaps, with the design of exciting a 
riot, and in the confusion looting the city or destroy- 
ing other sections of it. Whatever may have been 
the design of the conspirators, the United States 
would not under any principle of international law 
be legally responsible for the acts of insurgents or 
natives in setting fire to a division of the city, espe- 
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cially in time of war, the testimony of military and 
other witnesses being to the effect that from the out- 
break on the fourth of February till after the burning 
ef Tondo, the city of Manila was virtually in a state 


oi war, it not being known when hostilities with the | 


insurgents might recommence, and the military being 


held in readiness for such contingency. The loss | 
of property caused by the burning of Tondo presents | 


the case of the enemy destroying his own property 
in time of war—no case against the United States 
for which a recovery could be had under the laws 
for losses occasioned by public war, insurrection, mob 
violence or riot, or police regulations. 

During the progress of the insurrection consider- 
able property was destroyed by United States troops, 
as a military necessity during actual military opera- 
tions, dwelling-houses and pueblos being burned and 
private property destroyed or appropriated for public 
purposes. 
tillery situated near the town of Malolas affords a 
striking instance of this character. The distillery in 
question was owned by a Chinaman. The Chinese 


employes abandoned the building on the withdrawal | 


of United States troops who had been stationed in 
the vicinity. In the building had accumulated a large 
quantity of vino, a sort of native alcohol. The accumu- 
lation was large, owing to the stoppage of traffic 
on account of the insurrection. After the abandon- 
ment of the building, natives residing in the vicinity 
resorted there and freely took away and drank the 
liquor, with none to hinder or molest them. The 
consequence was that the free liquor became a public 
nuisance. The padre of the parish complained to the 
commanding officer of the troops, requesting that the 
nuisance be abated. General (then Major) Kobbe, 
who was in command, sent a detachment to destroy 
the vino, which was done by emptying the barrels 
and vessels containing the liquor. 

Three men were standing at the window of a 
cotton factory just after dinner. The factory was 
situated in the barrio of Tondo, Manila; the time 


alluded to was at the close of the fire in 
Tondo, before referred to. The men were 
operatives in the mill, two were Englishmen, 


the third, the engineer, was a South American. 
While standing at the window, 
three United States soldiers approached, raised 
their rifles and fired, killing two and wounding the 
third man. Three claims were based against the 
government upon this transaction. The Mill Com- 
pany claimed compensation for the damages sus- 
tained through the loss of the services of its 
employes. The wounded man submitted a demand 
for personal injuries. The widow asked compensa- 
tion for herself and orphaned children for the death 
of husband and father. 

Another claim for damages occasioned by the death 
of a party was a somewhat peculiar case arising at 
the cannonading during the attack on the city of 
Tloilo. The sole person killed during the capture 


of the city was a young girl who, while in her 
father’s house, was struck in the head by a shell. 


The destruction of the contents of a dis- | 


looking out, 


—, 
$$$ 


The father, a Spaniard, presented a claim against the 
United States for fifty thousand pesos damages for 
| causing the death of his daughter : 

| In the above cases all the claimants are foreign 
residents, the owner of the distillery a Chinaman, 
|the owners of the cotton mill, Englishmen; the 
wounded man and one of the killed, Englishmen; the 
other a citizen of one of the South American States, 
his wife, who made the demand, a Filipino, and, as 
before stated, the father of the girl killed at Lloilo, 
a Spaniard, who, as I recollect, had retained his 
allegiance to the Spanish crown. 

For casualties of this character we think it clear 
| that no cause of action lies against the United States, 
|The destruction of the vino was called for by a 
| reasonable regard for the public welfare and was an 
| authorized exercise of the war power, as it would 
| have been of the police power in any of the States. 

The British owners of the cotton factory held their 
property subject to the casualties of war, enjoying 
the rights and privileges, and subject to the same 
limitations as an American citizen. That a citizen 
of the United States cannot recover from his govern- 
ment for damages to his private property in time of 
actual military operations, and as an incident thereof, 
is, we think, clearly established by the well-settled 
principles of law, and that it is equally well estab- 
lished that foreign residents within the limits of the 
United States enjoy the same rights of recovery 
against the government and no greater. It may be 
remarked, in this connection, that it is doubtful 
whether a plaintiff would be entitled to recover dam- 
ages under the circumstances in any tribunal, under 
general principles of law. 

The board of claims recommended that the widow 
of the South American engineer of the mill be al- 
lowed three thousand dollars, Mexican currency, 
| which recommendation was approved by the military 

governor. This recommendation of the board was 
made, not as a matter of law, for it was of the 
opinion that no legal claim accrued against the 
United States, but as a matter of grace, deeming that 
justice would be best served by allowing the widow, 
|who was plunged into poverty by the loss of her 
husband, a reasonable compensation. 

The troublesome days immediately following the 
American occupation of Manila were marked, as was 
unavoidable under the circumstances, by acts of law- 
| lessness. Soldiers would frequently steal or obtain 
personal property under false pretenses. Often 
|horses and carametas would be taken by force or 
‘under the pretense that they were demanded by the 
| military authorities, forged receipts being given for 
the same, which the too confiding owners would 
present at headquarters, only to find that no such 
party as John Smith belonged there or was known 
in the premises. These depredations were not con- 
fined to the soldiers. One of the claims of earliest 
date submitted to the board was that of certain resi- 
dents of the pueblo of Cavite for property taken in 
a lawless manner from the stores and residences of 
that town. Cavite is a town situated on Manila Bay, 
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across from Manila, about ten miles distant. This | every location, from the petty peddler with pack on 
town was the location of a Spanish navy yard; in its | back to the wealthiest merchant of Manila, and is 
immediate vicinity was fought the battle of Manila | prominent among the petitioners to Uncle Sam for 
Bay; around it may yet be seen the wrecks of the | losses alleged to have been sustained through the 
Spanish fleet, several arising from the water where destruction of Iloilo. 
they sunk on the first of May; two or three have The Lloilo claimants allege various causes of com- 
been raised to float under the American flag. The | plaint against the United States as reasons for their 
day following the battle crowds paraded the streets | recovery, the most prominent being delay in the occu- 
cf the town, crying “Viva Americana.” Not satis- | pation of the city after the arrival of the troops, and 
fied with manifesting their appreciation of the defeat | delay in the sailing of the occupying forces from 
of the enemy, they entered and plundered private Manila, and the fact that the attack was commenced 
houses, appropriating property for which in several | on the city by the navy before the expiration of the 
cases compensation has been asked from the United | notice served upon the foreign residents to remove 
States, for which losses, however, if proven, we think | their persons and property from the city before an 
the government is in no way legally responsible. |assault should be made, great reliance being placed 
One claimant, a native woman, states that during | upon this last-named cause of complaint. Most 
the excitement following the naval battle, while the | of the circumstances relied upon by the Iloilo 
crowd were filling the streets, her house or store | claimants as the basis of their claim against the 
was entered and silver taken to the amount of eleven | United States are found in General Otis’ first 
hundred dollars. She alleges that the money was in| annual report. The inception of the move- 
a basket, which, for security, she had placed under|ment against Iloilo was a suggestion from 
a chair on which she sat and covered the basket with | the Spanish commandant of that city, General Rios, 
her skirts for concealment. Her precautions, how- | who, in December, dispatched intelligence to the mili- 
ever, proved unavailing; two men entered and ran- |tary governor at Manila that he was ready to sur- 
sacked the house, discovering the basket containing | render the city to him, and suggested that he dis- 
the treasure, and taking it away, silver and all. Sev- | patch sufficient force to take and retain possession of 
eral losses of this nature were reported from Cavite, | the place; this overture of the Spanish commander 
occurring, as alleged, shortly following the first of | was repeated two or three times, the general in his 
May, while personal property was undoubtedly law- | last communication urging acceptance of his proposal, 
lessly taken. The amounts, as claimed in individual | as he was pressed by the insurgents and had no object 
cases, may admit of serious doubt, and in case of the | in longer holding the city. During the month of 
government’s legal liability, or inclination to pay as | December the bankers and business men of Iloilo 
a matter of bounty, should be carefully scrutinized. | also sent a petition to Manila asking American pro- 
The Cavite claimants allege the United States is| tection. The proposition of General Rios was not 
liable for the reason that, after expelling the Spanish | acted upon until December twenty-sixth, on which 
forces, a sufficient number of United States troops | date an expedition under General Miller sailed for 
were not stationed in the town to maintain order, | Lloilo. 





and the government is liable for the loss of private The expedition, which sailed the day after Christ- 
property resulting from mob violence committed un- | mas, arrived before the city on the morning of the 
der the American flag. twenty-eighth, remaining in the harbor till the elev- 


That a government is not legally liable for the|enth of February before making any attempt to 
unauthorized acts of its soldiers has been well estab- | forcibly occupy the city, the intervening forty-five 
lished as the law of the United States, and is,'‘I| days being spent in what proved to be fruitless 
think, the universal rule among the nations of the | negotiations for its peaceable surrender to the be- 
civilized world. Among the Filipino war claims, | leaguering forces. 
those presenting the most intricate and interesting| The day before the attack on the city a notice 
questions of international law are those arising from | was communicated to the foreign vice-consuls by 
the attack on and capture of the city of Iloilo. Iloilo | General Miller as follows: “In view of anticipated 
was taken by the United States troops on the 11th of | hostilities, notice is hereby given you to cause all 
February, 1809. The insurgents occupying the city | persons who are under your protection to seek a 
evacuated and set it on fire, not waiting the landing | place of safety before 5 a. mM. Sunday, the twelfth 
of the United States troops. Fully one-half the city | inst. Hostilities may commence any time after that 
was destroyed by this action of the insurgents and | time and date.” The attack on the city was begun 
probably much more than half in value, the property | by one of the gunboats belonging to the expedition, 
destroyed belonging largely to foreign residents, in| which opened fire on the trenches before the city 
whose hands was the greater part of the business of | at about 9.30 in the morning of the eleventh. The 
the city, the principal foreign nations represented | attack, thus prematurely begun, deprived the business 
being Spain, England, Germany, Switzerland, and the | men, as they allege, of all opportunity to remove their 
always present trader from China. The Chinese in| property from their warehouses, which were de- 
the Philippines are found everywhere and wherever | stroyed by fire, set by the insurgents, as they retired 
found are the most industrious of people and gener- | from the city on the approach of the United States 
ally engaged in trade. The Chinese trader is in ' forces. 
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The Iloilo claimants place peculiar reliance upon 
the delay in attacking the city after the arrival of 
the United States troops in the bay. As before 
stated, the assault was not made until the eleventh 
of February, forty-five days after the arrival of the 
expedition before the city, the intervening time being 
spent in negotiation and watching the course of 
events in Manila. The military situation at this 
juncture was critical. 


The relations between Aguin- | 


the archipelago. The United States military govern. 
ment at Manila were making every effort to prevent 
a union with the Malolas government, and with 
this object in view, abstained from any attempt 
to take forcible possession of the Visayan metropolis, 
and spent a month and a half in fruitless negotiation 
for its voluntary surrender by the inhabitants. Con. 
ciliatory action was pursued in accordance with in- 
structions from Washington. “ Be conciliatory, but 


aldo and the military authorities of the United States | firm,” was the instruction from the president to Gen- 


were becoming more and more strained. The friendly 
intercourse between the Americans and Filipinos at 
the commencement was short lived. The insurgent 
leaders very soon became suspicious of the intentions 
of the United States, which suspicion rapidly 
ripened into dislike, dislike into aversion and aversion 
culminated into open war. 

It is interesting to follow the course of events 
subsequent to the first of May. Previous to that 
memorable date, and after the beginning of hostilities 
with Spain, the United States consuls at Manila and 
Hong Kong were loud in their praises of the 
insurgents and their leader. 


Their dispatches are brimming over with praises , 
of their conduct as compared with that of the Span- | 
iards, and dwell upon the inclination of the insurgent | 


leaders to become incorporated with the United 


States; this enthusiasm culminated with Dewey’s | 
victory; whether the enthusiasm of the consuls | 


somewhat colored their narrative of current events, 


or whether at the first it was well founded, I will | 
not undertake to state, but the enthusiastic welcome | 
tendered to the American liberator was in a few | 
months changed to the volleys of musketry during | 


the first battle for the possession of the capital of the 
archipelago. 
The city of Iloilo, the metropolis of the Visayans, 


was the second city of importance in the islands. | 


While its occupation by the United States was 
greatly to be desired, it was also very essential, at 
that time, that its occupation be secured by peaceable 
means, as a conflict with the Visayans was, if possi- 
ble, to be averted. At this critical period such a 


consummation was by no means impossible, as the | 
Visayans were naturally jealous of and hostile to | 
The great tribe occupying the group of | 


the Tagals. 
islands between the Island of Luzon and Mindanao 
are the most numerous of any of the families of the 
Philippine archipelago, numbering some two millions 
of people, occupying perhaps the richest portion of 
the country. At the time the expedition against 
Iloilo set out from Manila, and down to the fourth 
of February, the Tagalogs, under Aguinaldo, con- 
fronted the United States troops in the vicinity of 
Manila, the hostility increasing until it culminated 
in the first conflict between our forces and the insurg- 
ents for the possession of that city. 

An attempt to take forcible possession-.of Iloilo was 
likely to precipitate hostilities with the Visayans. The 
insurgent government at Malolas were urging them 
to cast their lot with their countrymen and make 
common effort with them for the independence of 








eral Otis. The officers, from General Miller down, 
fretted and fumed over their prolonged inaction in 
Iloilo bay. The Iowa regiment was sent to Manila, 
that the troops might be landed for sanitary reasons, 
the regiment having been on shipboard since leaving 
San Francisco, and. were replaced by Tennessee 
troops, who arrived just previous to the attack on 
the city. The wearisome waiting continued, how- 
ever, in pursuance of the policy of conciliation, until 
after the outbreak at Manila, the final order to 
occupy the city not being issued until February 
eighth, four days after the commencement of the 
Tagal war. 

It subsequently appeared that the native negoti- 
ators employed by General Otis were in the secret 
service of Aguinaldo, having received instructions 
from him before setting out on the expedition, and 
probably earnestly desirous to plunge the Visayans 
into war with the United States, thwarting every 
move of General Miller, while trusted by him to bring 
affairs to a peaceful conclusion, which action, how- 
ever, would be regarded by the Filipino as a triumph 
of diplomacy. Viewed in the light of after events, 
the delay in taking prompt possession of Lloilo was 
undoubtedly a mistake, as all negotiation was thrown 
away on the leaders of the people, who were heart 
and soul committed to the insurgent government, 
with which they were in full sympathy, and the suc- 
cess of which they supposed to forward their own 
individual ambitions and interests. It is also, I 
think, undoubtedly true that the immediate occupation 
of the city would have been unopposed and no loss of 
life or property resulted. Notwithstanding all this, 
the course pursued was the only wise one to have 
been taken at the time and under the circumstances. 
Conciliation was necessary to avoid precipitating the 
Visayans into the insurrection; as soon as it was 
apparent that we must contend with Visayan as well 
as Tagal, then the blow was struck and the city 
taken. 

It is unnecessary, however, to dwell upon the merits 
of the case and consider the question whether the 
course pursued by General Miller was or was not 
judicious, or whether the policy of conciliation rec- 
ommended by the president was wise or unwise, it 
being, I think, an undisputed principle of international 
law that the court will not inquire into the motive 
of the chief magistrate or the commanding officer of 
the army; that the discretion of either civil or mili- 
tary chief will not be inquired into or interfered 
with. Should claimants against the government be 
permitted to question the wisdom of the course pur- 
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sued by the administration, or criticise the conduct | or subjects against the other government that may 
of a military campaign, then would the government | have arisen since the beginning of the late insurrec- 
be liable to bankruptcy following any considerable | tion in Cuba, and prior to the exchange of ratifica- 
war, and no general of an army escape censure, | tions of the present treaty, incuding all claims for 
from Julius Czesar to General Otis. indemnity for the cost of the war. 

The claimants attach special importance to the fact| “The United States will adjudicate and settle the 
that the assault on the city was commenced before | claims of its citizens against Spain relinquished in 
the expiration of the notice given to the vice-consuls. | this article.” 

The notice, hereinbefore mentioned, was served on It will be noticed that while each of the high con- 
the British, German and American vice-consuls on|tracting parties mutually agree to relinquish all 
Friday, and gave the people of the city till the fol- | claims, national and individual, of the one against 
lowing Sunday morning at five o’clock to remove | the other, the United States alone agrees to settle the 
their property, in view of anticipated hostilities. The | claims of its citizens thus relinquished. 

attack commencing at about nine o’clock Saturday W. F. Norris, 

morning, deprived the merchants and others of any | Judge Special Court First Instance. 
opportunity to remove their property to a place of| [coy anp oF Necros, P. I., June, 1902. 

safety. In his annual report, the military governor 
states that the shots were fired from one of the war 
yessels as a warning to the insurgents who were THE TRIAL OF ALGERNON SIDNEY. 
engaged in throwing up intrenchments at or near the aS. 

fort located on the city’s water line, against which 
proceeding they had been warned in a letter furnished 
them the preceding day. 

The letter referred to was dated February tenth.| After the death of his father and when the people 

It was addressed: “To the Commanding General| were becoming inimical to the usurpations of 
Native Forces, Iloilo,” who was summoned to deliver | Charles II, Sidney was again drawn into the arena 
up the city before Saturday, the eleventh instant, and | f politics. The king was, doubtless, anxious for a pre- 
in case of refusal, it would be occupied by force. It | text to exact vengeance on him for years of pent-up 
was requested that notice be given to all non-com- | humiliation, and as Sidney was now jealously 
batants in Iloilo, Jaro and Molo, and that in case | watched, the opportunity was soon presented. 
of resistance, the city and aforesaid villages would| He was sixty-one years of age, when, on the 26th 
be exposed to bombardment, and that any attempt day of June, 1683, after a morning passed in literary 
in the interim to close the Iloilo river or throw up or | labors, he was at dinner with a few friends unappre- 
improve any defensive works, will at once be met by | hensive of danger, an officer entered the room and 
fire from the United States warships and troops. | exhibited a warrant from the privy council, com- 
The principle of international law before referred to,| manding him to appear before them. All papers 
that the discretion of the commanding officer cannot | and documents found in his study were seized by 
be inquired into extends to the general conduct of the officer. Presenting himself before the council, 
the campaign. It is for the general commanding to | Sidney was questioned as to his complicity in an 
decide whether or not an attack shall be made, and | alleged plot against the king. He answered their 
the time and manner of such attack. Whether or not | questions frankly, at the same time assuring them 
notice of a contemplated cannonading or bombard- | that he was ready to meet and answer any charges 
ment of a city shall be imparted to its inhabitants, is | they might prefer. 
a matter entirely within his discretion, and should| Lord Russell, Essex, Howard and others, in- 
such notice be given, should the exigencies of the | cluding Sidney, were apprehended and sent to the 
case demand, he is not obliged to observe its terms, | Tower, as being conspirators against the king, in the 
but may act as his sence of prudence dictates. The | Rye-house plot. That Sidney had labored to subvert 
great overruling principle that guides his decision is | the monarchy there is little doubt, but that he could 
the success of the campaign; the welfare of the State, | have descended so low as to seek to waylay the king, 
which has entrusted him with the control of its army, | as a means of vindicating the Protestant religion and 
is and should be the paramount consideration over- | securing the liberties of England, is altogether irre- 
tiding all minor and individual interests. |concilable with his noble character. 

All claims to indemnity against the United States,| Lord Russell was first placed on trial. His wife, 
made by Spanish residents of the Philippines, for | the accomplished daughter of the Earl of Southamp- 
losses sustained during the war of the insurrection, | ton (whose mother was the noted Rachel de 
would seem relinquished on the part of the Spanish Rouvigny), attended the trial and acted as his secre- 
government by the provision of the treaty of Paris, tary. With the testimony of the notorious Lord 
a contained in the seventh article, which reads as | Howard of Escreik, a kinsman of Russell, who 
follows : | turned king’s evidence and who was heard to say 

“The United States and Spain mutually relinquish | that, before he could obtain his own pardon he had 
all claims for indemnity, national and individual, of |some hard swearing to do—the jury, under the 
every kind, of either government, or of its citizens ' royal influence, readily convicted him. Lady Russell 
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implored for her husband’s pardon, but the king was 
inexorable. After Russell’s execution, Sidney was 
arraigned. The indictment against him alleged a 
variety of crimes in a rambling, ambiguous manner, 
setting forth no overt act of treason, and no person 
with whom he had conspired. Sidney introduced a 
paper, whereupon Chief Justice Jeffries told him if 
it was a “Special Plea,” and the attorney-general 
should demur to it, he would have judgment without 


a trial, and required him to plead guilty or not | 
guilty. Sidney informed the court that it was a| 
“Will you stand by! 


plea, and asked to put it in: 
it?” said Jeffries. “Consider yourself and your 
life. If you put in that plea and the attorney demur, 
if your plea be not good, your life is gone.” 

Although Sidney believed his plea to be good, he 
had more confidence in the merits of his case, and 
was, therefore, afraid to take the risk of being de- 
prived of his defense. He asked the court to allow 
him one day to consider it, but this was promptly 
denied. He then desired his plea put in as an excep- 
tion to the indictment, which right was also refused 
by Jeffries, who roughly told him it should not be 
put in except as a special plea. He was denied 
counsel. He was denied a copy of the indictment, 
to which, under the statute of Edward III, he was 
entitled. It was, however, read over to him the 
second time in Latin. He was granted no indul- 
gence by the foresworn court, and with limited 
opportunities of preparing his defense was told that 
his trial would take place in two weeks, and was 
remanded to the tower. 


The day of trial came, and Sidney was brought 
before the king’s bench, in Westminster Hall — that 
great hall of William Rufus, says Macaulay, that 
had resounded with acclamations at the inauguration 
of a score of kings, the hall which had witnessed the 
just sentence of Bacon; the hall where the eloquence 
of Stafford had for a moment awed and melted a 
victorious party inflamed with just resentment, and 
the hall where Charles I had confronted the high 
court of justice, with the placid courage which had 
half redeemed his fame. 

Arrayed against Sidney were astute lawyers, men 
of the type of Coutton and St. Just. Sidney con- 
ducted his own defense. The court was presided 
over by Chief Justice Jeffries. Justices Wythins, 
Halloway and Wolcott —all of whom were syco- 
phants and tools of the king. Wythins was intoxi- 
cated on the bench during the trial and acted much 
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the witnesses perjured, but the law itself was per. 
verted. There was no direct evidence adduced 
against Sidney, except that of the craven man and 
disgrace to nobility, Lord Howard, whom, as was 
shown on the trial, Sidney had often befriended, 
Three witnesses testified that Howard had told 
them that Sidney was innocent. The treachery of 
Howard was detestable—-more infamous _ than 
Charles First’s desertion of Stafford, or Lord 





Bacon’s treatment of Essex. 


Howard was allowed to tell his rambling story 
about meetings which he attended and which he 
heard of, in regard to the plot against the king. 
Most of his testimony, like that of Mr. West and 
Col. Rumsey, dealt in generalities, and referred to 
meetings which Sidney never had attended and to 
persons he had never seen. Whereupon Sidney 
said: “My lord, I must even put you in mind, 
whether it be ordinary to examine men upon indict- 
ments of treason concerning me that I never saw, 
nor heard of in my life.” To which Jeffries an- 
swered: “I tell you all this evidence does not affect 
you, and tell the jury so.” “ But,” said Sidney, very 
truly, “it preposesses the jury,” and so indeed it did. 
Sidney never condescended to cross-examine How- 
ard, probably from a sense of intense disgust of him. 

[In the ponderous volume in the Long Island His- 
torical Society, in Brooklyn, which contains a ver- 
batim report of this trial, someone has written at 
the bottom of the page of Howard’s testimony the 
words: “Sidney disdained to interrogate this 
scoundrel.” ] 


The proof of treason at that time, under the stat- 
ute of Edward III, required two witnesses to the 
same overt act, but as the prosecution was unabie 
to procure more than one, such as it was, Jeffries 
allowed certain extracts from a book on “Govern 
ment,” said to have been found in Sidney’s house 
to be introduced, as equivalent to a second witness. 
Though not proved that the manuscript was in Sid- 
ney’s handwriting, and shown to have been written 
many years before and never published, the court 
insisted upon the maxim—scribere est agere, and 
applied the rule strictly in this case. A principle 
enunciated in the work was that power being dele- 
gated from the people to the prince, he was 
accountable to them for the abuse of it. It was 
jargued that Sidney approved of the conspiracies 
| against Nero and Caligulo, ergo, he was ready to 
|compass the king’s death. “The argument runs 





below the dignity of a judge. Chief Justice Jeffries | through the book,” said Jeffries from the bench, 


was devoid of character as of honor —a traitor to 
his principles, as on one occasion he passed himself 
off as a roundhead. Lest a gleam of hope should 
remain for Sidney, the jury had been impannelled 
by Mr. Finch, the solicitor, of men without responsi- 
bility or estate, and hardly endowed with such 
understanding as would be required for a jury in a 
nisi prius case involving five pounds. Among them 
were three carpenters, a tailor, a cheese-monger and 
a horse-rider. Not only was the jury packed and 





| “fixing the power in the people.” The clerk read 
|from the work the words: “he general revolt of 
a nation from its own magistrates can never be 
| called rebellion,” and “the power of calling and 
| dissolving parliament is not in the king.” Where- 
| upon the attorney-general exclaimed: “ What want 
|we more!” This was indeed enough to satisfy 
| such a court. 

| In his summing up, Sidney said of Howard: “He 
is under the terror of those treasons and the punish- 
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ment of them. He hath said that he could not get | The historian Hume, with all of his predilections 
his own pardon until he had done some other jobs —| to royalty, declares that the jury in Sidney’s case 
till he was past this drudgery of swearing; that is,| were “very blamable,” and that an interference by 
my lord, that he having incurred the penalty of high | the king might be regarded as an act of heroic gen- 
treason, he would get his own indemnity by destroy- | erosity, but could never be deemed an indispensable 
ing others. This, by the law of God and man, I | duty. 
think, destroy a man’s testimony.” The truth is, the jury was packed, tampered with, 
As to the unreliableness of taking parts of a book | and not so blamable as was Jeffries, who sent them 
to establish a crime, Sidney said: “ My lord, if you | back several times with epithets, insisting that they 
will take Scripture by pieces, you will make all the) find a verdict of guilty. 
penmen of the Scripture blasphemous; you may; Truly may it be said that, under the intoxicated 
accuse David of saying: ‘There is no God;’ and|and sanguinary decisions of Jeffries, law had reeled 
accuse the Evangelists of saying: ‘Christ is a/|to its center. Justice herself was not only blind and 
blasphemer.’ ” dark, but, like Festus, deaf to the words of sober- 
The king’s solicitor-general urged with great ve- | ness and truth. Like Macbeth, Jeffries had waded 
hemence, and the court upheld him in it, “that the | S0 far in blood, he thought it easier to go forward 
imagining the death of the king is treason, even | than to go back. 
while that imagination remains concealed in the| Alas, for justice and liberty when such men rule 
mind; though the law cannot punish such secret the bench. The corruption of the judiciary of that 
treasonable thoughts till it arrives at the knowl- 28¢ proves that the nation was unsound at heart, 
edge of them by some overt act. That the | and admonishes us that the salvation of a country is 
matter of the libel composed by Sidney was | due more to an honest and honorable judiciary than 





an imagining how to compass 


King Charles II, and the writing of it was 


an overt act of the treason—for, that to write | 
Sidney denied that proposition, but | 


was to act.” 


the death of) to all other causes combined. 


The judiciary ought to be independent. There is 
no liberty, if the power of judging be not separated 
from the legislative and executive powers. Political 


admitted that writing and publishing is to act—)| rights, as well as personal liberty, are otherwise in 


(scribere et publicare est agere)—and urged that 
as his writings had never been published nor im- 
parted to any one, they could not be an overt act 


‘ within the statutes of treason, even allowing that 


it contained treasonable positions. 


From the arbitrary treatment received through- 
out the trial, Sidney felt that his life would be 
forfeited. Though he rallied all the resolution of 
his nature, like a strong swimmer struggling for 
his life and at the close made a most powerful ap- 
peal, after thirty minutes’ deliberation, the jury 
returned with a verdict of “ guilty.” 

The trial lasted from eleven o'clock in the morn- 
ing until six o’clock in the evening. After reading 
the proceedings and testimony in the trial, the con- 
clusion is apparent that the court intended at all 
hazards to convict Sidney, as it had other Protest- 
ants and enemies of the king. 

Immediately after the verdict, Sidney sent a letter 
to the king, by his relative, Marquis Halifax, desir- 
ing his renewal of the proceedings, which, however, 
only served to delay his execution for a few days. 
Five days after his conviction Sidney was brought 
up for sentence. He listened to his sentence with 
calmness and dignity, and then burst into this touch- 
ing prayer: “ Then, O God, I beseech Thee, sanctify 
these sufferings unto me; sanctify me through Thy 
truth; Thy word is truth; impute not my blood to 
this nation; impute it not unto the great city 
through which I am to be drawn; let no inquisition 
be made for it; but if innocent blood must be expi- 
ated, let Thy vengeance fall only upon the head of 
those who knowingly and maliciously persecute me 
for righteousness sake.” 


| jeopardy. 
| where the laws are constantly perverted and where 


No State or nation can long endure 


honor and truth are disregarded. 

They day of Sidney’s execution—the 7th of De- 
cember, 1683— came. With cheerful step he walked 
to the scaffold, displaying all the noble traits of his 
republican character. He was calm and unterrified, 
and without making a speech, he told the assembled 
multitude that he had made his peace with God and 
had come not thither to talk, but to die. 


After a few moments’ devotion, he laid his head 
upon the block, when the executioner, as was cus- 
tomary, asked him if he should rise again, to which 
Sidney replied: “ Not till the general resurrection. 
Strike on!” The axe falls, and Algernon Sidney 
lives but in history. 

Unlike his compatriot, Russell, Sidney left no 
tender and affectionate heart to pine and break at 
his death, but the lovers of liberty the world over 
wept when he died. 

The case of Sidney, like that of Sir Henry Vane 
and Lord Russell, presents a striking and pathetic 
example of heroic struggle. More touching in char- 
acter and incident than the noted trial of Warren 
Hastings, of which Macaulay wrote, and of which 
we have all read so much. Sidney’s execution was 
simply a judicial murder — nor was it the first time 
that English ermine had been dyed in innocent 
blood “No crime which history has recorded of 
Czsar Borgia,” said Lord John Russell, “exceeds 
in violence that by which Charles took away the 
life of the gallant and patriotic Sidney.” And 


| Charles James Fox, in his “ History of the Stuarts,” 
‘after speaking of Russell’s execution as a most fla- 
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grant violation of law, says “the proceedings in 


Sidney’s case were still more detestable; that the 
validity of pretenses was little attended to at that 
time in the case of a person whom the court had 
devoted to destruction.” 
JoHN FREEMAN BAKER. 
New York city, August, 1902. 
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LEGISLATION TO CONTROL THE ANTHRA- 
CITE COAL CORPORATIONS. 








The people of the State of Pennsylvania should 
now direct their attention to the prospective mem- 
bers of their next legislature and impress upon them 
the necessity of enacting such laws as will effectively 
secure in the future the steady operation and output 
of the anthracite coal mines. 


Its NECESSITY. 


The experience of the last five months shows the 
necessity of such legislation. While there may be 
no way for the national government, with its limited 
powers, to exercise any control over corporations 
operating coal mines wholly within a State, the 
State itself may so limit the capacity or power of 
the corporations of its own creation, as to prevent 
imposition and extortion in their future dealings 
either with their employes or the larger public. 
The advisory lawyers of these State corporations 
well know this and have informed the anthracite 
“coal combine” that until there is further State 
legislation, there is no legal power to prevent it from 
acting the autocrat of the hard coal region and 
arbitrarily dictating to the mine workers what shall 
be their wages for mining the coal, with the alter- 
native of starvation for their wives and children, 
unless the people of the whole country, men of 
wealth and laborers alike, pour in contributions for 
their support during the coming winter. 

At the next session of the legislature of Pennsyl- 


vania, the paramount question will be, what law can | 


be constitutionally enacted that will prevent there 
constantly recurring strikes between coal corpora- 
tions and the mine workers as often as there is a 
controversy between them as to what are reasonable 
wages and the corporations proclaim that there is 
nothing to arbitrate?. While there are other differ- 
ences, one as to the hours of labor and another as to 
the honest weight or measure of the coal, the main 
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THE Proposep LEGISLATION. 

| The legislation of the State of Illinois establish- 
|ing reasonable maximum rates of charges for trans- 
portation on the railroads in the State, suggests 
|appropriate legislation for securing to the miners 


| reasonable minimum prices per ton for mining coal, 
\In 1873 the legislature of Illinois created a railroad 
|and warehouse commission and gave it authority to 
make schedules of reasonable maximum rates of 
charges for the transportation of passengers and 
freight. The schedules are to be taken in all courts 
of the State as prima facie evidence that the rates 
therein prescribed are reasonable. They are subject 
to revision from time to. time as often as circum- 
stances may require, and penalties are prescribed for 
charging more than a reasonable rate. The character 
of the legislation is such that in a proceeding for 
a penalty, a railroad corporation may escape convic- 
tion if it is able to show on a trial before a jury 
that its charges, although above those prescribed in 
the schedule, are only reasonable. Such, in brief, 
is the character of the legislation in Illinois to pre- 
vent extortion by railroad corporations in their 
rates charged, or contracts made, for the transpor- 
| tation of passengers and freights. It is confidently 
believed that similar legislation in Pennsylvania 
providing for a classification of the mines, with 
reference to the depth and thickness of the coal 
veins and any other “ differential” that may be 
deemed important, and providing for schedules 
prescribing what shall be taken in the courts as 
prima facie reasonable minimum prices per ton for 
mining coal and fixing a suitable penalty against any 
corporation which may make contracts with miners 
for less than reasonable prices, will be held to be 
constitutional and not an unreasonable restraint of 

the now arbitrary power of making contracts with 
| the individual miner often ignorant and always help- 

less, in his struggle with them against extortion and 
| for a reasonable price for his labor. 





GROUNDS FOR ITS CONSTITUTIONALITY. 


The right of the legislature of Pennsylvania to 
|enact such a law and thus restrict to a reasonable 
extent the power of these corporations in making 
contracts with their employers in mining coal, can 
be sustained in the courts upon each and all of the 
| following grounds: 

1. The business of mining coal is “affected with 
a public interest.” 


cause of the present strike, and of strikes generally, | 2. The business of mining coal in the anthracite 
is a controversy as to what are reasonable wages. | region has become a monopoly of a necessity of life. 
If the remedy for an evil should be directed to the} 3. The State can restrict the liberty or freedom 
cause of the evil, would not the plain remedy for | of contract so as to prevent imposition’and extortion. 
the prevention of strikes be an enactment by the; 4. The State can prescribe what contracts may be 
legislature whereby reasonable prices per ton for | made by the corporations of its own creation. 
mining coal would be secured to the miners? Do| 5. “The right to contract is not absolute, but 
away with the constant planning and plotting of the | may be subjected to the restraints demanded by the 
managers of the coal corporations to extort from | safety and welfare of the State.” 

the miners their labor at less than reasonable prices| Let us deliberately consider each of these grounds 


in order to pay greater dividends to stockholders | for regulating the liberty or freedom of contract in 
the light of the decisions of the Supreme Court of 


and you do away with strikes. 
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the United States, the final interpreter of constitu- | 
tional provisions : 





The provisions that are always cited, whenever it 
js claimed that a particular act of the legislature 
infringes upon the liberty or freedom of contract 
are the fifth and fourteenth amendments to the Con- 
stitution of the United States. The fifth is a limita- 
tion upon the power of congress and is also em- 
bodied in every State Constitution. These provisions 
are as follows: 

5. “No person shall be deprived of life, liberty 
or property without due process of law.” 

14. “No State shall make or enforce any law 
which shall abridge the privileges or immunities 
of citizens of the United States, nor shall any State 
deprive any person of life, liberty or property with- 
out due process of law, nor deny to any person the 
equal protection of the laws.” 

It is immaterial in this discussion whether the 
power of contracting is an incident of the right of 
liberty or an incident of the right of property, since 
in either view it is protected by the same constitu- 
tional provisions against federal and State action. 
But the weakness of objections to the proposed 
legislation, based upon the fifth and fourteenth 
amendments, lies in the assumption that there is no 
distinction between prohibition and regulation. Take 
notice that the words “deprived” and “ deprive” 
are used in these amendments. Regulation by con- 
gress or the State is not deprivation. The proposed | 
legislation would not take away from the mine| 
operator or the mine worker the power to make| 
contracts. Such legislation would simply regulate | 
the exercise of this power of contracting so as to| 
prevent extortion when the power is exercised be- | 
tween the mine operator and the mine worker and 
the subject matter is labor in mining coal. It would | 
not destroy or take away the power of contracting | 
with any one, but would simply cut off from it the 
vicious growth, the excess of extortion, leaving the 
power of contracting in the full enjoyment of all 
its proper functions. Indeed, government would be 
of no account if it could not regulate the enjoyment 
of life, liberty and property so as to prevent such 
evils as in their hurtful excesses or malignant 
growths endanger the peace and good order of so- 
ciety, the safety and welfare of the people. 

With these preliminary observations we return to 
the consideration of the several grounds upon which 
the proposed legislation would be justified: 


Bustness AFrectep Witu A Pustic INTEREST. 

1. The business of mining coal is affected with 
a public interest.” 

In the case of Munn v. Illinois (94 U. S. 113) the 
Supreme Court of the United States reaffirmed the 
doctrine announced by Lord Chief Justice Hale | 
more than two hundred years ago that when private | 
Property is “affected with a public interest” it is | 
subject to governmental control so as to prevent | 
Imposition and extortion. 


In that case it was held | that “fuel like water is a public necessity.” 


carried on by Munn & Scott, a mere partnership, . 
was a business “ affected with a public interest,” and 
that the limitation by legislative enactment of the 


rate of charge for warehouse’ services was 
constitutional. 
The court say: “Under these powers (inherent 


in every sovereignty) the government regulates the 
conduct of its citizens one toward another, and the 
manner in which each shall use his own property, 
when such regulation becomes necessary for the pub- 
lic good. In their exercise it has been customary in 
England, from time immemorial, and in this country, 
from its first colonization, to regulate ferries, com- 
mon carriers, hackmen, bakers, millers, wharfingers, 
innkeepers, etc., and in so doing to fix a maximum 
of charge to be made for services rendered, accom- 
modations furnished and articles sold. To this day 
statutes are to be found in many of the States upon 
some or all of these subjects, and we think it has 
never yet been successfully contended that such 
legislation came within any of the constitutional pro- 
hibitions against interference with private property ” 
(p. 125). 

In Budd v. New York (143 U. S. 517) the Su- 


|preme Court, after reviewing the case of Munn v. 


Illinois, adhered to the doctrines therein announced 
and held that the business of elevating and discharg- 
ing grain by elevators in the city of Buffalo was a 
business “charged with a public interest,” and that 
an act of the legislature fixing the maximum charges 
for such services was constitutional. 

The court say: “The elevator is devoted by its 
owner, who engages in the business, to a use in 
which the people have an interest, and he must sub- 
mit to be controlled by public legislation for the 
common good.” 

In each of these cases the liberty or freedom of a 
private, natural person to make contracts was regu- 
lated by the State on the ground that he was en- 
gaged in a business affected with a public interest 
If there is any business in this country affected with 
a public interest, it is that of mining coal. These 


|corporations were created by the State for the ex- 


press purpose of supplying the public with coal. 
With some legislation securing reasonable wages to 
the miners, the mines will be steadily operated 
Without such legislation we have every reason to 
expect constantly recurring strikes and repetitions 
of the present situation, which, in the language of 
the president, “has become literally intolerable.” 


A Monopo cy. 


2. The business of mining coal in the anthracite 
region has become a monopoly of a necessity of life. 

In Spring Valley Water-Works v. Schottler (110 
U. S. 347) the court say: “It is within the power of 
the government to regulate the prices at which water 
shall be sold by one who enjoys a virtual monopoly 
of the sale.” 

A great party in a great State has recently said 
In these 


that the warehouse business in the city of Chicago,! times of scarcity of coal for manufacturing and do- 
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mestic purposes throughout the country, we all fully | of employment of workingmen in all underground 
realize the force of this truism. The “coal com- | mines or workings shall be eight hours per day, 
bine” of the anthracite region of Pennsylvania has | except in cases of emergency, where life or prop- 
a monopoly, in fact, of all the hard coal in this|erty are in imminent danger,” does not violate the 
country and no private corporation or set of private | provisions of the fourteenth amendment by abridg- 
dealers outside of this combine can break this |ing the privileges or immunities of its citizens, of 
monopoly, for the simple reason that this combine | by depriving them of their property, or by denying 
own and control all the hard coal in the country. |to them the equal protection of the laws. 

If the State can regulate the prices at which such a In this case the court cite with approbation the 
public necessity as water or fuel shall be sold by one | following from Chief Justice Shaw: “Rights of 
who has a monopoly of the sale, it surely can rea- | property, like all other social and conventional rights, 
sonably regulate the wages to be paid by the monopo- | are subject to such reasonable limitations in their 
listic coal combine to its employes so as to secure|enjoyment as shall prevent them from being in- 
the labor of duly qualified miners and a ‘steady | jurious, and to such reasonable restraints and regu- 





supply of coal for the public. |lations established by law as the legislature, under 
|the governing and controlling power vested in them 
PREVENTION OF IMPOSITION AND EXTORTION. | by the Constitution, may think necessary and ex- 


3. The State can restrict the liberty or freedom | Pedient.”. And thereupon the court add: “This 
of contract so as to prevent imposition and extortion. | POwer legitimately exercised can neither be limited 
Laws regulating the charges of hackmen and interest | by contract nor bartered away” (p. 392). It is a 
for the use of money, are familiar illustrations | ™#tter that should be considered and well pondered 
of legislative restriction of the liberty or freedom | °V* by the magnates of the “coal combine,” that 
of contract, in order to prevent imposition and | in this same case the Supreme Court of the United 
extortion. The proposed legislation would not de- | States say: 
prive the coal corporations of any property, but; “The legislature has also recognized the fact, 
would merely prevent them from extorting from the | which the experience of legislators in many States 
miners their labor at less than reasonable prices. | has corroborated, that the proprietors of these estab- 
What have these coal corporations been trying to | lishments and their operatives do not stand upon an 
accomplish during the last four months by their | equality, and that their interests are, to a certain 
arrogant refusals of all proffers of mediation? Has | extent, conflicting. The former naturally desire to 
it not been to starve the miners into submission to | obtain as much labor as possible from their em- 
their terms? The State can prevent the hackmen|ployes, while the latter are often induced by the 
from exacting extortionate pay from the passengers | fear of discharge to conform to regulations which 
who employ him. The State can prevent the money-| their judgment, favorably exercised, would pro- 
loaner from exacting usury from the borrower. Is|nounce to be detrimental to their health and 
the State powerless to prevent an extortionate con-| strength. In other words, the proprietors lay down 
tract when the laborer is the employe of a coal cor- | the rules and the laborers are practically constrained 
poration which owes its existence, capacity. to|to obey them. In such cases self-interest is often 
contract, franchises and special privileges to the an unsafe guide and the legislature may properly 
State? interpose its authority. 

The right of the State to interfere with the liberty) “It may not be improper to suggest in this con- 
or freedom of contract between a mining corpora-| nection that although the prosecution in this case 
tion and its employes, as to the hours of labor in| was against the employer of labor, who apparently, 
the mines and the payment of wages in orders or | under the statute, is the only one liable, his defense 
scrip for merchandise at the “company store,” is|is not so much that his right to contract has been 
upheld in the first case mainly, and in the second |infringed upon, but that the act works a peculiar 
wholly, on the ground that the State has con-| hardship to his employes, whose right to labor as 
stitutional power to enact laws for the prevention | long as they please is alleged to be thereby violated 
of extortionate contracts. Without a law limiting| The argument would certainly come with better 
the time of labor to eight hours per day, the miners | grace and greater cogency from the latter class. But 
are coerced into making contracts for ten hours and| the fact that both parties are of full age and com- 
upwards per day with but little difference in the pay | petent to contract does not necessarily deprive the 
they receive. And without a law requiring the re-| State of the power to interfere where the parties do 
demption in cash of store orders or scrip issued to|not stand upon an equality, or where the public 
the miners for their wages, they are coerced into| health demands that one party to the contract shall 
making contracts to receive the orders or scrip in| be protected against himself. The State still retains 
absolute payment, and then must either sell them|an interest in his welfare, however reckless he may 
for much less than the amount specified therein, or ibe. The whole is no greater than the sum of all the 
take goods at the “company store” at whatever | parts and when the individual health, safety and 
_prices the company may fix. welfare are sacrificed or neglected, the State must 

In Holden v. Hardy (169 U. S. 366) it was held | suffer” (p. 397). 
that a statute of Utah providing that “the period! In Knoxville Iron Co. v. Harbison (183 U. S. 13) 
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it was held that an act of the legislature of the State 
of Tennessee, requiring the redemption in cash of 
store orders or other evidences of indebtedness is- 
sued by employers in payment of wages due to 
employes, does not conflict with any provisions of 
the Constitution of the United States relating to 
contracts. 

The court quote extensively from the opinion of 
the State court sustaining the validity of this enact- 
ment, and thereupon add: “The Supreme Court of 
Tennessee justified its conclusions: by so full and 
satisfactory a reference to the decisions of this court 
as to render it unnecessary for us to travel over the 
same ground. It will be sufficient to briefly notice 
two or three of the latest cases.” 

These cases were Holden v. Harden (supra) ; 
Orient Ins. Co. v. Daggs (172 U. S. 557); St. Louis 
[ron Mountain, etc., Railway v. St. Paul (173 U. S. 
404); Atchison, Topeka and Santa Fe Railroad v. 
Matthews (174 U. S. 96). 

In State v. Brown & Sharp Manufacturing Co. (18 
R. I. 16) it was held by the Supreme Court of 
Rhode Island that chapter 918 of the public laws 
of that State, requiring corporations to pay em- 
ployes’ wages weekly was not in violation of any 
of the constitutional provisions of the United States, 
or of that State. The court say: “ Corporations are 
composed of aggregate capital, and, therefore, as a 
tule, are far more rich and powerful than individ- 
uals; then, too, they must, from the nature of their 
being, conduct their affairs through officers and 
agents, and delegated power is liable to be used more 
harshly than power not delegated. * * * If it 
be said that, however rich and powerful corporations 
may be, and however poor and weak their employes, 
the latter are not obliged to work for the former, 
and, if they choose to work for corporations, they 
can, but for chapter 918, make such agreements as 
they see fit, and thus protect themselves, then it may 
be replied that poverty and weakness can wage but 
an unequal contest with corporate wealth and power, 
and that the legislature in granting valuable cor- 
porate powers and privileges might be willing to do 
it, or, if already granted, to continue them if it has 
retained the power to amend such original grant, 
only on condition of minimizing corporate power 
to drive hard bargains with their employes, who, 
too often in the sharp and bitter competition for 
work, have to submit to such terms and conditions 
as their employers see fit to prescribe. But for the 
power granted by the legislature, corporations could 
fot make any contract, and we see no reason why 
the legislature, under its reserved power to amend 


charters, cannot limit the power to contract in the, 


future just as they might have fixed it in the original 
charter, if any reasonable purpose is to be subserved 
thereby. The limitation of liability of stockholders 


for the debts of a corporation, the necessity of cor- 


Porations to delegate the exercise of power to officers 
and agents, the fact that corporate powers are 


| 


| consistent with law. 


which corporate privileges, by affording facilities to 
aggregate capital, conduce to the concentration and 
increase of powers are reasons why the general as- 
sembly might regard corporate bodies as proper 
subjects for legislation, not permissible, perhaps, in 
relation to natural persons.” 


CorRPORATE Powers LIMITED. 


4. The State can prescribe what contracts may 
be made by the corporations of its own creation. 

There are certain important distinctions between 
a citizen or natural person and a corporation or 
artificial person. It has been repeatedly held by the 
Supreme Court of the United States that while a 
corporation is a person, it is not a citizen within 
the meaning of the fourteenth amendment. Unlike 
the citizen, a corporation has no natural or original 
rights or powers. A corporation is an artificial 
person created by the law and endowed with only 
such capacity or powers as may be conferred upon 
it by the act of incorporation. No lawyer has ever 
contended that the State in granting a special privi- 
lege or immunity to a corporation has not a right 
to prescribe the conditions upon which such privi- 
lege or immunity shall be enjoyed. And whenever 
any such privilege or immunity, capacity or power 
is abused by the corporation, the legislature, in order 
to prevent such abuse in future transactions, can 
modify and restrict the privilege or capacity, under 
that clause of the Constitution of Pennsylvania 
(also in the Constitutions of several of the States), 
which provides that making irrevocable 
any grant or special privileges or immunities shall 
be passed.” And even without this clause of the 
Constitution the State has always had the right to 
enact from time to time reasonable laws for prevent- 
ing in the future an abuse of any privilege or fran- 


“no law 


chise conferred upon a corporation of its own 
creation. 

In Waters-Pierce Co. v. Texas (177 U. S. p. 43) 
the Supreme Court says: “A corporation is the 


creature of the law and none of its powers are 
original. They are precisely what the incorporating 
act has made them and can only be exerted in the 
manner which that act authorizes. In other words, 
the State prescribes the purposes of a corporation 
and the means of executing those purposes. Pur- 
poses and means are within the State’s control.” 


In Chicago Life Ins. Co. v. Needles (113 U. S. 
579, 589) the court say: “ The right of the plaintiff 
in error to exist as a corporation, and its authority 
in that capacity to conduct the particular business 
for which it was created, were granted, subject to 
the condition that the privileges and franchis~s 
conferred upon it should not be abused, or s> em- 
ployed as to defeat the ends for which it was estab- 
lished, and that when so abused or misemployed they 
might be withdrawn or reclaimed by the State in 
such way and by such means of procedure as were 
Although no such condition 


Privileges granted by the legislature on such condi- | is expressed in the company’s charter, it is neces- 
tions as the granting power sees fit to impose, and’ sarily implied in every grant or corporate existence. 
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Equally implied, in our judgment, is the condition | stances and conditions under which every applics- 
that the corporation shall be subject to such reason-| tion therefor shall be prosecuted. No man has a 
able regulations, in respect to the general conduct | legal right to interfere in the matter of obtaining 
of its affairs, as the legislature may, from time to | pensions for himself or others. The whole contro] 
time, prescribe, which do not materially interfere | of that matter is within the domain of congressional 
with or obstruct the substantial enjoyment of the| power. Having power to legislate on this whole 
privileges the State has granted, and serve only to; matter, to prescribe the conditions under which 
secure ends for which the corporation was created.” | parties may assist in procuring pensions, it has the 
It cannot be claimed for a moment that a legisla- equal power to enforce by penal provisions com- 
tive requirement that these anthracite coal corpora-|pliance with its requirements. There can be no 
tions shall in the future pay to their employes/| reasonable question of the constitutionality of this 
reasonable wages for mining the coal, would mater-| statute” (pp. 165, 166). 
ially interfere with or obstruct the enjoyment of the; But while corporations have no original rights or 
privileges the State has granted them, for they have | capacities and are subject to legislative control, it 
a monopoly of the sale of a necessity of life, ried fam been suggested that the proposed legislation 
can fix the price of it so as to have at least reason- | would violate the miner’s—the citizen’s liberty or 
able profits, and to obtain as much more as freedom of contract. What is the natural person’s 
monopolists are in the habit of exacting from the| original liberty or freedom to contract? It is nothing 
public. | more than the liberty or freedom to contract with 
Keeping in mind that the franchises and special| natural persons. And when, in addition to this 
privileges granted by the State to a corporation is | liberty or freedom of the citizen, he acquires the 
as much a matter of bounty as a pension granted by | capacity or power to make contracts with a corpora- 
congress, and that the fifth amendment is as much |tion, he, as well as the corporation with whom he 
a limitation upon the legislative power of congress as | may contract, is subject to the legislative restrictions 
the fourteenth is on that of a State, it will be seen | accompanying the capacity or power of the cor- 
that the case of Frisbie v. United States (157 U. S.| poration. The capacity or power of a citizen to sell 
160) has an important bearing on the question of | land to a corporation is no greater than that of a cor- 
legislative interference with the price of labor and | poration to buy land. The Constitution of Pennsyl- 
the freedom of contract in order to prevent imposi- | vania has this provision: “No corporation shall 
tions and extortion. In that case it was held that|engage in any business other than that expressly 
the act of congress making it a misdemeanor for an | authorized in its charter, nor shall it take or hold 
attorney or other person prosecuting a claim for ajany real estate, except such as may be necessary 
pension to demand or receive a greater fee than ten|and proper for its legitimate business.” The four- 
dollars for his services, was not unconstitutional as | teenth amendment is a limitation of the power of a 
an interference with the citizen’s liberty of contract. | State, and controls a conflicting provision of the 
The court say: “A second objection * * * is| State Constitution, as well as a conflicting statute 
that the act under which the indictment was found | of the State. Now, what would be said of a claim 
is unconstitutional because interfering with the price | that this provision restricting corporations as to the 
of labor and the freedom of contract. This objec- | ownership of land is in conflict with the fourteenth 
tion is also untenable. While it may be conceded amendment because it interferes with the liberty or 
that, generally speaking, among the inalienable rights freedom of the land owners throughout the State 
of the citizen is that of the liberty of contract, yet and restricts them in their right to sell their farms 
such liberty is not absolute and universal. It is|to railroad corporations? A coal corporation can 
within the undoubted powers of government to/|be restricted to a reasonable extent in its power to 
restrain some individuals from all contracts, as well | buy the labor of miners, as well as a railroad or any 
as individuals from some contracts. It may deny to | other corporation can be restricted to a reasonable 
all the right to contract for the purchase or sale of extent in its power to buy land, as is done by this 
lottery tickets; to the minor the right to assume provision of the Constitution of Pennsylvania. And 
any obligations, except for the necessaries of exist- the one restriction would be no more than the other 
ence; to the common carrier the power to make any | in conflict with the fourteenth amendment. 
contract releasing himself from negligence, and, in-| In the Rhode Island case (18 R. I. 16), holding 
deed, may restrain all engaged in any employment that a law requiring corporations to pay the wages 
from any contract in the course of that employment | of their employes weekly is constitutional, the court 
which is against public policy. The possession of| further say: “It has been urged that chapter 98 
this power by government in no manner conflicts | is unconstitutional, because it interferes with the 
with the proposition that, generally speaking, every | rights of employes to make such contracts with 4 
citizen has a right freely to contract for the price of | corporation as they see fit. No inhibition is placed 
his labor, services or property. |upon employes to make such contracts as they 
“The pension granted by the government is a choose, with any person or body, natural or artificial 
matter of bounty. * * * Congress being at lib-| that is authorized to contract with them. But cor 
erty to give or withhold a pension, may prescribe | porations are artificial bodies, and possess only such 
who shall receive it, and determine all the circum- |! powers as are granted to them, and natural persons 
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dealing in “futures” or “options” to lead to 
gambling and its attendant evils. 

In Embrey v. Jemison (131 U. S. 336) it was held 
that a contract for the purchase of “ future delivery ” 
cotton, neither the purchase or delivery of actual 
cotton being contemplated by the parties, but the 
settlement in respect to which is to be upon the basis 
of the mere “ difference” between the contract price 
and the market price of said cotton futures, accord- 


dealing with them have no right to demand that 
greater power should be granted to corporations in 
order that they may make other contracts with such 
corporations than the corporations are authorized to 
enter into.” 


Supyect TO THE Porice Power FoR THE PUBLIC 
WELFARE. 


5. “The right to contract is not absolute, but 
, may be subjected to the restraints demanded by the 
safety and welfare of the State.” 

This is the language of Chief Justice Fuller, de- 
livering the opinion of the court in St. Louis Iron 
Mountain, etc., Railway v. Paul (173 U. S., 404), 
where a judgment of the Supreme Court of Arkan- 
sas, sustaining the validity of an act of the legisla- 
; ture of that State which provided that whenever 
/ any corporation or person engaged in operating a_/| 
L railroad should discharge, with or without cause, | 
3 any employe or servant, the unpaid wages of such 
. servant then earned should become due and payable 
on the date of such discharge without abatement or 
deduction, was affirmed. Now, the question arises: 
3 Does the peace and good order, the safety and wel- 
fare of the State of Pennsylvania, and the inhabit- | 
ants of the anthracite coal region, demand legislation | 
that will be effectual to prevent strikes in the future 
and the evils which are certain to follow them, even 
though it may interfere with the power, liberty or | 
y freedom of the corporations in the “coal combine,” 
d to extort from the miners contracts for their labors | 
y | 


at less than living wages? The proposed legisla- | 
tion would secure justice to the miners and at the| 
same time do no injustice to the coal corporations, | 
for it would only provide for reasonable prices for | 
the labor of mining coal, and thus prevent the in- | 


m justice and oppression that lead to strikes and their | 
€ attendant evils. 
; The unrestrained liberty or freedom of these cor- | 
_ porations to impose unjust and oppressive contracts | 
Z upon their employes is neither in morals nor in law! 
je entitled to jeopardize the peace and good order, the | 
Z safety and welfare of the people. 
y In view of the long train of evils following the | 
‘. present struggle between the mine operators and 
is mine workers over the price of labor, would not the 
id proposed legislation come strictly within the so- 
wl called, but never closely defined, police powers of | 
the State? Would not such legislation be as clearly | 
ig within the police powers as the laws prohibiting or | 
es restricting the sale of intoxicating liquors or laws | 
rt making illegal the contracts for the purchase of | 
18 future delivery” cotton or grain? Why does the | 
he government in these cases interfere with the liberty | 
. or freedom of contracts? It is not because the sale 
ed of wine or beer or a contract for the sale of “ future 
ej delivery” cotton or grain is, by itself, wrong. But 
al, laws are made with a view to human nature and | 
.- the way men are often inclined to act—the tend- 
ch ency of wine or beer drinking to lead to drunkenness 
- and its attendant evils to society —the tendency of 












ing to the fluctuations in the market, was illegal 


and void under the statutes of New York and Vir- 


ginia. And in most of the States there are statutes 
prescribing penalties for making such contracts. 

In Booth v. Illinois (decided March 3, 1902 [Su- 
preme Court Reporter, Vol. 22, p. 42]), the Supreme 
Court of the United States hold that the prohibi- 
tion against options to buy or sell grain or other 
commodities at a future time, which is made by the 
Illinois Criminal Code, sec. 130, does not invade the 
liberty granted to every citizen by the fourteenth 
amendment of the Constitution of the United States. 
The court say: “ The argument is, that the statute 
directly forbids the citizen from pursuing a calling 
which in itself involves no element of immorality, 
and therefore by such prohibition it invades his lib- 
erty as guaranteed by the supreme law of the land. 
Does this conclusion follow from the premises 
stated? Is it true that the legislature is without 
power to forbid or suppress a particular kind of 
business, where such business, properly and honestly 
conducted, may not in itself be immoral? We think 
not. A calling may not in itself be immoral, and yet 
the tendency of what is generally or ordinarily or 
often done in pursuing that calling may be towards 
that which is admittedly immoral or pernicious.” 

In considering what would be proper legislation 
for the prevention or settlement of controversies 
between corporations and miners, the wise legislator 
will take into account human nature as it is and has 
been for over a quarter of a century in the coal 
fields. The corporations own the mines and duly 
qualified miners own the labor. They are depend- 
ent upon each other for their earnings. Unworked 
mines will remain subject to taxes, and idle miners 
will become subject to want and destitution. The 
corporations and miners differ as to the price of 
labor. The corporations refuse to give what the 
miners regard as only a reasonable living wage. 
The miners refuse to labor for less than that. The 
corporations arbitrarily fix the price they will give 
for labor and will not listen to proffers by the miners 
for compromise or mediation. And so we find that 
a disagreement as to wages for mining coal and 
a refusal to submit to arbitration lead to strikes, 
and strikes of any considerable duration are always 
followed by want and destitution, by acts of violence 
and bloodshed. 

In the language of the Supreme Court of Colo- 
rado (23 Col. 507): “ While it is difficult to define 
the boundaries of the police power it admittedly 
extends to the protection of the lives, health and 
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property of the citzens and the preservation of good | money-loaners, but we may some day join that class 
order and the public morals. We may properly take | of contractors, and then we shall be within the 
cognizance of the fact that the most serious dis- | range of the operation of the interest law regulating 
turbances which have occurred in this country for | the power of contracting, and if we take usury it will 
the last twenty-five years have grown out of con- | be useless for us to claim that the law forbidding 
troversies between employer and employe. No one| usury is not a general law. We may not be land- 
doubts the authority or questions the duty of the| sellers or land-buyers, but if we sell or buy land we 
State to interfere with such force as may be neces-| are subject to the statute of frauds and cannot en- 
sary to repress such disturbances and maintain the | force the contract unless it is made in Writing as 
public peace and tranquility; and as well may the| required by the statute in such cases, and yet the 
State provide in advance against certain kinds of | law is general. We may not be the owners of land, 
fraud and oppression which lead to these outbreaks.” | but if we become such and make contracts for build- 
And in Peel Splint Coal Co. v. State (36 W. Va.| ing houses thereon, we do so subject to all the re- 
794), the court say: “ The State is frequently called | strictions and burdens of the mechanic’s lien law 
upon to suppress strikes; to discountenance labor | imposed by the legislature for the protection of 
conspiracies; to denounce boycotting as injurious | contractors, material men, sub-contractors and 
to trade and commerce; and it cannot be possible | workmen, and no one claims that these laws are not 
that the same police power may not be invoked | general and constitutional. 
to protect the laborer from being made the victim Mining corporations, as well as railroad corpora- 
of the compulsory power of that artificial combina- | tions, insurance companies, building and loan asso 
tion of capital which special State legislation has | ciations, etc.,. require a separate body of laws for 
originated and rendered possible. It is a fact| the control of their operations. And there is not 
worthy of consideration, and one of such historical | one of these classes of corporations that is not re- 
notoriety that the court may recognize it judicially, | stricted in some directions as to the power of con- 
that every disturbance of the peace of any magni-jtracting. A tfailroad corporation, as we have scen, 
tude in this State since the Civil War has been| cannot buy farm land for farming purposes. Nor 
evolved from the disturbed relations between pow-| can any corporation of either of the other classes 
erful corporations and their servants or employes.| above mentioned. It is not necessary to dwell 
It cannot be possible that the State has no police| longer on the clause of the fourteenth amendment 
power adequate to the protection of society against | providing for “the protection of the laws” in view 
the recurrence of such disturbances, which threaten | of the decisions of the Supreme Court of the United 
to shake civil order to its very foundations. Col-| States. 
lisions between capitalists and the workingman en- | 
danger the safety of the State, stay the wheels of | 
commerce, discourage manufacturing enterprise, 
destroy public confidence, and at times throw an) ang necessarily the power must have a wide range 
idle population upon the bosom of the community. | 4¢ giscretion.” 
Surely the hands of the legislature cannot be so | Again, in Atchison, Topeka, etc., Railroad v. 
restricted as to prohibit the passage of laws di-| \ya+thews (174 U. S. 96, 103), the court say: “The 
rectly intended to prevent and forestall such equal protection of the law which is guaranteed by 
collisions.’ the fourteenth amendment does not forbid classif- 
CLASSIFICATION PERMISSIBLE. | cation. That has been asserted in the strongest 
The equal protection of the law which is guaran- language (Barbier v. Connolly, 113 U. S. 27).” 
teed by the fourteenth amendment does not forbid | In Minneapolis Railway Co. v. Beckwith (129 
classification. | U. S. 26), a law of Iowa making a class of railroad 


There remains to be considered the last clause of | Corporations for special legislation was sustained 


the fourteenth amendment, which provides that “ no | And in Missouri Railway Co. v. Mackey (127 U. Ss. 
State shall deny to any person the equal protection | 205, 209), the court say: “ When legislation applies 
of the laws.” In Hawthorne v. People (109 IIl., p. | to particular bodies or associations, imposing upon 
312), the court say: “ A law is general, not because | them additional liabilities it is not open to the objec- 
it embraces all of the governed, but that it may, | tion that it denies to them the equal protection of 
from its terms, when many are embraced in its pro- the laws, if all persons brought under its influence 
visions, and all others may be when they occupy | are treated alike under the same conditions.” 
the position of those who are embraced.” | The proposed legislation would not attempt to 
In view of this clear and sound definition of | regulate contracts made prior to its enactment. In 
* general law” there is no doubt as to the constitu- | the case last cited, on page 208, the court say that 
tionality of a multitude of laws that are general in | “it cannot be successfully contended that the State 
their scope, but partial in their operation, for the | may not, prescribe the liabilities under which corpo 
simple reason that while all persons may, all persons | rations created by its laws shall conduct their busi- 
do not, place themselves within the range of their | ness in the future, where no limitation is placed 
operation. We may not now belong to the class of| upon its power in this respect by their charters. 








In Magoun v. Illinois Trust and Savings Bank 
(170 U. S. 283), the court say: “ The State may dis- 
| tinguish, select and classify objects of legislation 
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Legislation to this effect is found in the statute 
books of every state.” 

The natural person may be able to hold his own 
in making contracts with natural persons, but when 
the State, organized for the protection of human 
beings, creates artificial, unhuman beings, and gives 
them the capacity to grow into such monstrous 
corporations as now master the anthracite region, 
it becomes the duty of the State to put into the | 
hands of the citizen some legal shield that will pro- 
tect him in his struggle for a reasonable living wage 
with these creatures of the State itself. 

R. M. Benjamin. 
sibs hee llpascenciis 


THE YOUNG LAWYER; HIS TRIALS. 





His name is always men- 
tioned in a.sympathetic tone. He is without doubt 
a most interesting character. After a course of four 
years at Harvard, Yale, or some other leading uni- 
versity, and a three years’ course at a law school, he 
is launched upon destiny’s sea. He has been taught 
everything save the conjugation of the verb “to 
hustle.” The struggle for clients has now begun in 
earnest, and he is lucky, indeed, if he can revel in 
suits on promissory notes. Friends and acquaint- 
ances begin to entrust him with their. petty business 
and bad accounts, and business of a difficult nature 
for which they expect “no charge.” Conveyancing, 
probate matters, and other business, the performance 
of which commands a good fee, they entrust to 
“Old Grizzly” across the way. So his youth is a 
crime, and he must wait for business until his hair 
is gray, and the furrows and wrinkles have begun to 
show themselves. The public don’t seem to care 
about his previous training. The busy, active public 
seem to lose sight of and: care less for his college 
training and other excellent qualifications. 

He must get an opportunity to appear in court, 
and if all signs fail he can go to jail and offer his 
service “gratis” to some thief or vagabond who 
happens to possess little or no funds. He secures 
an acquittal, gets a little notoriety, but no money. 
The poor debtors and tricksters seek him out, and 
his list of undesirable clients appear to increase 
daily. The dull, obtuse and lazy senior counsel hand 
over to him their bills of exceptions, and for a 
miserable pittance he prepares their briefs. When 
the case is won in the Appellate Court the senior 
counsel studiously keeps his name off the brief, and 
he is truly “a youth to fortune and to fame un- 
known.” When a case is lost by the blundering or 
lack of legal skill of the senior counsel he is 
obliged to shoulder all the blame. 

After a while he picks up a fair amount of legal 
business, and if he can provide himself with means 
of subsistence, and a little besides, his troubles are 
over. He is now well on his way to reach the goal 
of every lawyer’s ambition, the chief justiceship of 
the United States Supreme Court. 

And his office — did you ever examine it? A few 


The young lawyer! 






chairs, books, desk, and various legal papers strewn 
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in confusion on the desk to give it an appearance 
of business. In the early days of practice a young 
lawyer is obliged to seek counsel and assistance 
from some older practitioner. The old practitioner 
generally gives him a corner in his office, and the 
young lawyer in return runs the errands, dusts the 
office and makes himself generally useful. When 
important litigation comes perchance to the young 
practitioner, his older friend charitably allows him 
to sit at the same table with him in court, and carry 
his green bag. He is also reminded of his youth 


,at the bar when his senior counsel adjusts the case. 


The senior counsel takes the greater part of the 
fee, and the junior gets the stereotyped advice which 
is always meted out to young men by their elders, 
together with his insignificant remuneration. 

But, after all, why should the public be afraid to 
entrust their legal business to young attorneys? 
Old age does not necessarily bring with it legal 
acumen and wisdom. I have known men old in the 
practice of the law who were by no means the equal 
of young lawyers of ten years standing. 

The public should learn to take men at their true 
worth, irrespective of age, and give credit wherever 
it is deserved. 

In the medical profession, and also in the pulpit, 
impudence may pass for wit, loquacity for learning, 


| but in the legal profession no shallow-minded or 


half-educated lawyer can succeed. A learned judge 
and a vigilant adversary soon¢put the shallow pre- 
tender “hors de combat.” The trickster and the 
charlatan can succeed in almost any other pro- 
fession, but in the legal profession success can only 
be attained by unmistakable ability, profound and 
analytical reasoning, and the confidence which 
comes to the skilled advocate from constant partici- 
pation in important legal battles. 
JosepH M. SULLIVAN. 
Of the Suffolk (Mass.) Bar. 

pa ee EEE 

“THE EQUAL PROTECTION OF THE LAWS.” 





An address was delivered at the Art Building in 
Montague street on Tuesday, November 25, 1902, 
before the Department of Law of the Brooklyn 
Institute by Professor Isaac Franklin Russell, 
D. C. L., LL. D., of New York University Law 
School. 

Dr. Russell’s theme was “ Equality before the 
law;” and he began by comparing and contrasting 
the Declaration of Independence and the Constitu- 
tion of the United States. The Declaration he 
found full of sentiment, while the Constitution ap- 
peared as a businesslike document appropriately 
omitting all reference to God. While the Declara- 
tion could not be regarded as law in the strict sense, 
still the Constitution is to be interpreted in the 
| spirit of that immortal document; the Supreme 
Court of the United States has so held. Paper con- 
stitutions had not given real liberty to unhappy 
France, nor to Latin South America. Common 
people are needed, who love liberty, to work out 
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the probiems of free government and give the Con-| “Progress is the divine law of human life Per 
stitution vitality; the Anglo-Saxons are such a/| fection as the goal of humanity and not its starting 
people. point is the verdict of history and the injunction ot 


The theories as to natural and inalienable rights, Philosophy. Activity, not rest, is man’s healthiest 
the right to life, liberty and the pursuit of happiness, Condition. Man is unhappy where he cannot grow; 
are French in their origin, Rousseau having taken only sleep, suicide and oblivion are welcome there. 
them from the speculations of the Greek Stoics, who| “The assumption of human equality underlies 
conceived of an ideal state of nature as existing at Much of the pseudo-philosophy of our own times, 
the dawn of civilization, to which we should go back | Manhood suffrage, so-called, and the utilitarian 
through revolution rather than seek perfection as | theory of ethics are both based on the postulate 
the goal of humanity through evolution. The | that all men are created free and equal. Otherwise 
speaker attacked this theory of society and argued | votes would be weighed, not counted; and the 
that the world owes no man a living, but that the | highest advantage of the progressive elements of 
survival of the fittest is God’s eternal law; that uni- | society would be the test of morality, rather than 
versal wealth cannot be divided among the units | the greatest pleasure of the vulgar throng. The 
of the human race, and that, if attempted, equality | manhood wage involves the same erroneous assump- 
would not subsist during the minute of time devoted | tion; this means, in substance, that a laboring man, 
to the division. Equality can never be secured by |@ man of family, representing as nearly as may be 
human law; nature abhors equality in the stars of | the unit of toil, is entitled to a recompense which 
the heavens, the sands on the seashore and in the | will provide a good living for himself and his de 
leaves of the forest. Even in court the rich man/pendents. Conditions of competition in production 
with his learned counsel and his expert witnesses, | are here ignored and the needs of the toiler alone 
with his debtors and pensioners in the jury box, on|are considered. Equal wages for unequal services 
the witness stand or even on the judicial bench, is | is a gross offence against the dictates of equality and 


more than a match for his opponent, who is a man justice. 
of poverty in simple ignorance pleading his own| “The great charm of life is found in its variety, 
cause. diversity and inequality; man’s ill-advised attempts 


to remove these have only disfigured the face of 
nature and subjected human existence to hopeless 
and debasing monotony. Equality of opportunity 
to compete for the good things of life is all that the 
individual can rightly demand of society. The right 
to prosper and the pursuit of happiness secures to 
the captain of industry the splendid rewards of 
financial and mercantile genius, however great in 
millions the same may be. The right to labor in- 
cludes the right to sell one’s labor in any market, 
and for any price which he is willing to take for it; 
to molest an honest workman at his task, or to 
threaten his home with torch and dynamite, is to 
re-establish slavery, to organize a reign of terror 
and dissolve civil society in anarchy. While the 


Dr. Russell continued: | 


“Many vain attempts have been made to recreate 
the world, and build utopias where passion and 
greed are to have no place, and where society is to 
be founded on justice and equality. In France social 
reconstruction has been wrought out in part, and 
civil and religious freedom advanced under the in- 
spiring watchwords of ‘liberty, equality, and frater- 
nity.’ ‘ Life, liberty, and the pursuit of happiness’ 
are among the proud possessions of Anglo-Saxon 
freemen, to whom ‘the equal protection of the laws’ | 
is guaranteed by the Constitution, and whose per- 
sons and estates cannot be seized or proceeded | 
against except under the appropriate forms of | 
judicial inquiry, and in accordance with the ‘law of| rights of laborers to associate and to strike must 


the land.’ | be upheld, whenever strikers assume to attack those 
“Mr. Herbert Spencer, the apostle of the syn-| who take up the work which the strikers themselves 
thetic philosophy, made his first important literary | have voluntarily relinquished they levy war on civil 
venture in a work which treated of the conditions | ization and human freedom. 
-essential to human happiness. ‘Social Statics’ was| “The rights of mercantile corporations must be 
the name of the book, and it set forth the consti- | distinguished from the rights of individual human 
tution of a perfect community where the forces oper- | beings. A corporation is the creature of the Legis 
ating on man in society were assumed to be in| jature; it must remember its creator. Its corporat 
equilibrium. Here we find Mr. Spencer attacking | franchises, its succession and perpetuity, its very life 
the private ownership of land, opposing sanitary | even, rest on legislative grant. For the public good 
legislation, advocating the private coinage of money, | these artificial persons come into existence; they 
and urging the right of the individual to ignore the | are, therefore, entirely at the mercy of the Legis 
State. He reaches his conclusions by logical deduc- | ture, which may limit their powers, withdraw thet 
tion from the fundamental postulate of equal liberty, | franchises, control their conduct and end their vey 
as the first and most far-reaching of the rights of | existence. The economic freedom which an ind 
man. But science knows nothing of so-called social | yidual enjoys under constitutional guarantee mé, 
statics, or the equilibrium of a perfect society. The | for wise reasons, be denied to corporations.” 
living world vibrates with motion, and only what; Dr. Russell continuing, showed that equality 
is dead and inorganic rests in stable equilibrium. before the law is found in Magna Charta in chapter 
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r- go, which reads: “To no one will we sell, to no 
ig one will we deny, to no one will we delay, right or 
ot justice.” It is found in the famous phrase of the 
“St Declaration of Independence: “We hold these 
W; truths to be self-evident, that all men are created 
equal.” It is also found in the fourteenth amend- 
es ment, the new Magna Charta, which says: “No State 
eS. shall deny to any person within its jurisdiction the 
an § equal protection of the laws.” 
te The speaker then sketched the history of the 
- amendments to the Constitution, showing that that 
he historic instrument had been amended practically 
ol only three or four times; that the first ten amend- 
- ments were substantially a part of the Constitution 
he at the start, a bill of rights freely conceded by the | 
P- friends of the Constitution from the beginning; that | 
an, the eleventh amendment resulted from a single suit 
be by an individual against a State; that the twelfth | 
ch amendment changed the method of choosing a presi- 
le- dent to the present familiar plan after the alarming 
- controversy between Jefferson and Burr, and that the | 
- last three amendments sum up the constitutional 
” results of the Civil War. Nevada was taken into | 
nd the Union to accomplish this noble end; and, after 
the Southern planters had been vainly entreated to | 
ty, grant suffrage to the negroes under a threat of | 
pts reduced representation in Congress, the fifteenth | 
of amendment was passed to express the unshaken 
= resolution of the triumphant North. The amend- 
ity ments have been much misunderstood. Many of 
- them limit simply the Federal power against arbi- 
pnt trary encroachments of governmental authority. 
” But the fourteenth amendment limits the State 
- authority also. Early cases seemed to confine its 
. application to the emancipated blacks; but the 
a Supreme Court soon receded from this ground, and 
rs * now the fourteenth amendment is daily appealed to 
to as a shield and protection against State and Federal 
‘ authority alike by those who are unjustly deprived | 
Pa of life, liberty, prosperity and equality. 
the The speaker then proceeded to discuss a large 
ust @ umber of decisions of the Supreme Court, applying | 
ose and interpreting this section regarding “the equal | 
ves Protection of the laws.” Among other things he | 
vil § Said: 
“The clause applies to all persons, of any age, | 
be sex, Or race, native or alien (1). It operates against 
nan all departments of government, legislative, judicial | 
gis- and executive, and all subordinate agencies (2). It | 
rate Stands as a shield against all unequal legislation, | 
life whether directed against the most humble or the | 
ood most powerful; against the despised laborer from | 
hey China, or the envied master of millions (3). There 
sle- shall be no arbitrary spoliation of property; all are | 
heit equally entitled to pursue happiness and acquire | 
ref} Property; all shall have like access to courts; no | 
ndi- Sreater penalty shall be prescribed for one than is | 
| 
@ Slaughter House Cases, 16 Wall., 36. 
lity @ Ex parte Virginia, 100 U. S., 339; C. B. & Q. R. R. 
oer | % Chicago, 166 U. S., 226. 





@) Yick Wo v. Hopkins, 118 U. S., 356. 








prescribed to all for like offences (4). No person 
shall be singled out as a special subject for dis- 
criminating and hostile legislation (5). But the 
hardship, impolicy or injustice of laws is not neces- 
sarily an objection to their constitutional validity (6). 
The amendment is one of a series of constitutional 
provisions having a common purpose, namely, to 
secure an emancipated race, held in slavery through 
many generations, all the civil rights enjoyed by the 
superior race; it exempts them from unfriendly 
legislation against them distinctively as colored; 
denying the right of being jurors because of color 
puts a brand upon them, implies legal inferiority, 
and lessens their security (7). But this does not 
demand a mixed jury; nor does it mean that a 
colored person may not be tried by a jury composed 
wholly of whites (8). Educational qualifications 
may be required of jurors, and they may be con- 


| fined to males, freeholders or citizens; but no one 


can be deprived of the right of participating in the 
administration of justice because of color (9). But 
women may be excluded from juries. A foreign 
corporation can be wholly excluded from a State 
without a violation of the equality clause (10). But 
the States still hold the police power; and the laun- 
dry business, (11) the slaughtering of animals and 
public prostitution may be confined with certain 
limits prescribed by municipal ordinance (12). State 
laws may require separate cars and schools for 
colored persons (13). Building and loan associa- 
tions may be exempted from the operation of the 
usury law; corporations may be compelled to pay 
wages weekly; labor in underground mines may be 
limited to eight hours; (14) and habitual criminals 
may receive heavier penalties than first offend- 
ers (15). 

“Many economists advocate a graduated or pro- 
gressive tax on incomes, inheritance and property. 
But others have criticised progressive discriminating 


|taxation as socialistic and spoliative, as class legis- 


lation, and thus calculated to equalize fortunes and 
force communism by law. The Supreme Court 
has approved the constitutionality of these enact- 
ments (16). An inheritance tax law of Illinois was 
sustained as not denying equality before the law 
because it placed unequal burdens on persons in- 
heriting different values. Such taxes are regarded 
not as taxes on property, but on a privilege; hence 
the Legislature may impose conditions like those 
regulating the privilege of making wills (17). Cor- 
(4) 
6) 
(6) 
(7) 
(8) 
(9) 
(10) 
(11) 
(12) 
(13) 
(14) 
(15) 
(16) 
a7) 


Barbier v. Connolly, 113 U. S., 27. 

Pembina v. Pennsylvania, etc., 125 U. S., 188. 
Mo. P. R. R. v. Mackey, 127 U. S., 2065. 
Strander v. W. Va., 100 U. 8., 308. 

Neal v. Delaware, 103 U. 8., 370. 

Gibson v. Mississippi, 162 U. 8., 565. 

Orient Co. v. Waggs, 172 U. S., 557. 

Soon Hing v. Crowley, 113 U. 8., 703. 
L’Hote v. New Orleans, 177 U. S., 587. 

179 U. S., 388. 

Holden v. Hardy, 169 U. S., 366. 

Moore v. Missouri, 159 U. S., 673. 

Plummer v. Coler, 178 U. 8S., 115. 
Magoun v. Illinois, 170 U. S., 288. 
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porations, considering that they have privileges and 
franchises from the State which individuals do not 
possess, may be taxed differently from individuals, 
and by a different process (18). Exemptions from 
taxation are valid; and States are bound by such 
exemption laws, although government depends on 
taxation and cannot live without it (19). A State 
may tax government bonds going to legatees be- 
cause the inheritance tax is not a tax on property. 
Every now and then we hear the Supreme Court 
bitterly assailed on the ground that it has decided 
against the validity of all Federal income tax laws; 
but the truth is the court has recognized the validity 
of such a tax when apportioned among the States 
as required by the Constitution. The power of Con- 
gress to tax is plenary and absolute ”’ (20). 

Dr. Rvssell concluded his address as follows: 

“ Finally, man can claim justice from his fellow. 
Without justice we live under a degrading despot- 
ism. If we but grant justice to the ignorant and 
laboring poor we can reduce our charitable con- 
tributions one-half. Without justice alms are a 
mockery. Bread and fuel, doled out by the mil- 
lionaire, in ostentatious philanthropy, from his store 
accumulated in fraud of others, only embitters the 
lot of the poor. Justice, like life and liberty, cannot 
be bought and sold as merchandise. A contract 
not to sue is void (21). The outlaw, so-called, an 
escaped convict and hunted fugitive, or a wretch 
who assassinates the president, cannot be denied the 


equal protection of the laws. Justice, equal, impar- | 


tial, priceless and inalienable, ever abides, man’s 
noblest and heavenliest heritage.” 


a 
THE RIGHT OF PRIVACY. 


Judge O’Brien of the Court of Appeals does us | 
the honor to take some editorial remarks in this | 


journal, on the decision of that court respecting the 
right to privacy, as a text for an article on “The 
Right of Privacy,” in the current number of The 
Columbia Law Review. Judge O’Brien insists that 
the decision of the Court of Appeals by no means 


went to the length of denying the right to privacy, | 


but merely set forth that the plaintiff, in the case 


submitted to it, “ had not stated a case for the inter- | 


ference of a court of equity by the writ or process 
of injunction.” 

With every respect for Judge O’Brien, it seems 
to us that his version of the scope of the decision 
of the court and our own come, practically, to pre- 
cisely the same thing. To say that an assumed right 
is not enforceable by the courts is surely tanta- 
mount to denying that it is a legal right at all. And, 
indeed, though the decision went only so far as to 
deny an injunction, Judge O’Brien’s own argument 


(8) Tel. Co. v. Mass., 15 U. S., 530. 

(19) New Orleans v. Houston, 119 U. S., 265. 

(20) Pollock v. Farmers’ L. & T. Co., 157 U. S., 429. 
(21) Insurance Co. v. Morse, 20 Wall. 445; Doyle v. 
Insurance Co., 94 U. 8., 535. 
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lis that the right of privacy does not legally exist. 
“The rules,” he says, “for the regulation of con- 
duct with respect to the courtesies and proprieties 
of life, and that enjoin delicate regard for the feel- 
ings and sensibilities of others, are not to be found 
in statutes or judicial decisions.”” And he concludes, 
not only that the young woman whose portrait was 
used without her consent and against her wish to 
advertise a brand of flour, or the other young 
woman whose portrait was used to sell certain news. 
papers, upon the occasion of the suicide of a young 
man who had at one time been engaged to marry 
her, has not suffered any injury of which the courts 
will take cognizance. 

With respect to the former case, the case decided, 
Judge O’Brien says: “If the use of this young 
woman’s picture was a legal injury at all it was an 
injury either to her person or to her character. We 
may discard entirely the suggestion that a lady has 
anything in the nature of a property right in her 
form or features that is invaded by the circulation 
of her picture against her will or without her con- 
sent.” Oh, may we? It is tolerably well known 
that popular actresses have posed for photographers, 
|and divided with them the profits of property rights 
in their owr forms and features. It is matter of 
common gossip that “professional beauties” have 
|acquired pin money in the same manner. If a. lady 
| has nothing in the nature of a property right in her 
|own form and features, who has a better right? Has 
not the Court of Appeals in effect decided that 
| somebody has, to wit, anybody who chooses to make 
advertising use of them without her consent? Sup- 
pose that, after the manufacturers who embellished 
their announcements with her portrait had been for 
some time in undisturbed possession of the property 





right which they apparently have, though she ap- : 


parently has not, in “her form or features,” and 
had for some years made her picture the trade mark 
|of their business, the young lady herself should 
| decide to go into business on her own account and 
should decide to make her own portrait the trade 
|mark of her own business. Then suppose the manu- 
|facturers who had pre-empted her portrait should 


apply to the equity side of the Court of Appeals to 
prevent her from infringing their trade mark. 
Would not the court be forced to decide, either that 
her form and features were “ ferae naturae,” and 
| that anybody who captured them with a kodak had 
the prior right to them, as against herself, or else 
that she really had a property right in them, which 
it was an offense to infringe? 

We observe with interest that the editor of The 
| Columbia Law Review, in which Judge O’Brien’s 
| remarks appear, makes some editorial remarks upon 
| them which indicate that the learned judge’s reason- 
|ing by no means convinces him. The safest com- 
;}ment upon the present aspect of the matter seems 
|to be that some legislation is needed. As Judge 
| O’Brien points out, it would be difficult to draw 
| such a statute without making more mischief than 
‘the statute could-cure. And he cites one instance 
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of an attempt to protect the right of privacy by of law there is involved the most serious danger inci- 
statute which covered the legislative attempter with | dent to the contact with civilizations different from 
ridicule and never came to anything. That was our own. The training of the American lawyer is in 
largely because, on the face of it, the attempt was the common law. Little or no attention is given to 
to protect the shrinking sensibilities of those two the great body of civil or Koman law, which is at 
sensitive plants, Thomas C. Platt and Richard | the root of the legal systems of continental Europe 
Croker. Naturally, “solutae sunt risu tabulae;”’ | and of the entire South American continent. This 
the project was dismissed with guffaws. But in this | ignorance of foreign systems explains the feeling, 
matter of the right of privacy it seems to us that | so prevalent at the bar, that any system other than 
the Court of Appeals of the State of New York has | the common law is unable to meet the requirements 
missed a great opportunity, for which a lower court | of justice We are not always mindful of the fact 
had prepared the way, to expand, in view of a new | that the Roman law exercised a marked influence on 
contingency, the body of “ Judge-made law” so as | the development of the common law, and that during 
to protect a private right and serve a public need. | the last two centuries there has been a gradual 
The theoretical basis of the actual law of criminal | approach of the two systems toward a common 
libel, we believe, is only the exiguous assumption | standard, especially in the law of commercial rela- 
that to say malicious things about a man provokes | tions— From “The New Porto Rican Law Codes,” 
him, or might provoke him to a breach of the peace. | in the American Monthly Review of Reviews. 

Yet upon that narrow basis the courts have erected | eC We Res 

a body of decisions under which it is unsafe to pub- | 

lish malicious or impertinent things. Upon the | CONSTITUTIONAL LAW. 

equally slender basis of the property right of a man ies 
or a woman, in his or her own form and features, | MAINTENANCE OF CHILDREN IN INSTITUTION UNDER 
a right which Judge O’Brien simply scouts, might | Private ControL— WHEN CHILD Not 

have been erected those’ bulwarks of the right of | A PusBLic CHARGE. 

privacy against new and unforeseen modes of attack, | 








which the Court of Appeals of the State of New| New York Court or APPEALS. 
York has ignored and broken down -altogether.— (Decided October 7, 1902.) 
N. Y. Times. cibes 
' In the Matter of the Application of the New Yorx 
ROMAN LAW AND THE PORTO RICAN Juventte Asy_um for a Writ of Mandamus. 
CODES. 





MaRS No public moneys can be used by a city, town or 
village for the maintenance and education of a child 
in any asylum or institution wholly or partly under 
private control, unless committed to or placed therein 
by a magistrate, superintendent or overseer of the 
poor, commissioner of charities, or other officer 
authorized by law to do so (State Constitution, art. 
8, sec. 14, Laws of 1895, chap. 754; Laws of 1896, 
chap. 546; rule 1 of the State Board of Charites). 
The provisions of the charter of the New York 
Juvenile Asylum (Laws of 1866, chap. 245, sec. 28), 
requiring the county of New York to pay to the 
institution $110 a year for the support and education 
of each child intrusted or committed thereto, were 
superseded by the rules of the State Board of Chari- 
ties adopted pursuant to the requirements of the Con- 
stitution and statutes above cited; and thereafter a 
child placed in the institution merely on the consent 
of the parents or guardian was not a public charge. 


As regards the system of private law, the recom- | 
mendations of the commission possess a peculiar 
significance. In Porto Rico we have, for the first 
time, come into direct contact with the Spanish 
system. It is true, that in both California and New 
Mexico we find the Spanish law in force, but it soon 
gave way to the American system, and the influence 
of the Spanish inhabitants was rapidly overcome by 
the influx of immigrants from the east and north. 
In Porto Rico, however, we have to deal with a 
densely populated island which, because of climatic 
conditions, will never attract a large number of 
persons from the north. The system of law must, 
therefore, always remain in close harmony with the 
inherited ideas and traditions of a population essen- | 
tially different from that which we find in the States | 
of the Union. Both reports furnish ample evidence | 
that the commission realized the danger of attempt- | Vigiie 
ing to force upon the people of Porto Rico a new | Appeal from an order of the Appellate Division, 
system of law which would be certain to arouse a| First Department, affirming the order of the Special 
feeling of distrust and resentment in the native | !¢tm denying the application of the New York Juve- 
population. | nile Asylum for a writ of mandamus. 

It is furthermore evident, from the commentary | Robert Goeller, for the Juvenile Asylum, Appel- 
contained in the report, that considerable pressure | lant; George L. Rives, Corporation Counsel (Theo- 
was brought to bear upon the commission to sweep | dore Connoly of counsel), for Respondent. 
away the Spanish system at one fell blow, and to} Haricut, J—On or about the 5th day of August, 
Substitute for it the codes of one of the States of | 1901, Mamie Schellberger, a minor of the age of 
the Union. In this attitude toward foreign systems | thirteen years, was surrendered to the New York 
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Juvenile Asylum by her mother as an ceenasesebin | Constitution, shall remain in force ‘nti amended 
child. She was received by the board of directors|or repealed by the legislature * * 


of the asylum and for the remainder of the aanis| 


was retained therein, after which time the asylum 
in accordance with its custom, rendered a bill to 
the commissioner of public charities for the support 
of the child in order to obtain a certificate that the 
child was a proper public charge, and that the asylum 
was entitled to its pay therefor by the comptroller 
of the city of New York. The commissioner of 


public charities refused to give the certificate called | 


for, upon the ground that the child had not been 
committed to the asylum in accordance with the rules 
established by the State Board of Charities; there- 
upon this proceeding was instituted to compel the 
commissioner to give the certificate called for. 

The New York Juvenile Asylum was incorporated 
by special act of the legislature in the year 1851, by 
chap. 332 of the laws of that year. Its object was 
the reception of children between the ages of five 
and fourteen years, to provide for their support and 
to afford them the means of a moral, intellectual and 
industrial education. The corporation was author- 


| private control. 
| and villages to charitable, eleemosynary, correctional 


ized to take under its care the management of such | 


children as should by the consent, in writing, of 
their parents or guardians be voluntarily surrendered 
and intrusted to it; also such children as should be 
committed to its charge by order of any magistrate 
of the city and county of New York; and also such 
children as should be found in the streets, highways 
and public places in the city in circumstances of 
want, suffering, abandonment, exposure, neglect or 
vagrancy. 

By an amendment of the act of incorporation in 
1866, chap. 245, sec. 28, the board of supervisors 
of the county were required in each year to levy 
and collect by tax and to pay over to the asylum 
one hundred and ten dollars per annum, or pro- 
portionately for any fraction of the year, for each 
child which, by virtue and in pursuance of the pro- 
visions of the act, “shall be intrusted or committed 
to the said asylum and shall be supported and in- 
structed therein.” This section of the statute was 
subsequently incorporated into the Greater New 
York Charter, sec. 230, which is the statute upon 
which the petitioner bases its claim for support ‘of 
the child Mamie Schellberger. Under this statute 
claims of this character have been paid for many 
years, and unless it has been repealed, amended or 
modified by the imposition of conditions, it furnishes 
authority for the payment of the petitioner’s claim. 

The Constitution of 1895, article 8, section 11, pro- 
vides that “ The legislature shall provide for a State 
Board of Charities, which shall visit and inspect 
all institutions, whether State, county, municipal, in- 
corporated or not incorporated, which are of a chari- 





Section 14. “Nothing in this be con- 
tained shall prevent the legislature from making such 
provision for the education and support of the blind, 
the deaf and dumb, and juvenile delinquents, as to 
it ‘may seem proper; or prevent any county, City, 
town or village from providing for the care, support, 
maintenance and secular education of inmates of 
orphan asylums, homes for dependent children or 
correctional institutions, whether under public or 
Payments by counties, cities, towns 


and reformatory institutions, wholly or partly under 
private control, for care, support and maintenance, 
may be authorized, but shall not be required by the 
legislature. No such payments shall be made for 
any inmate of such institutions who is not received 
and retained therin pursuant to rules established by 
the State Board of Charities. Such rules shall be 
subject to the control of the legislature by general 
laws.” 

Pursuant to these provisions of the Constitution, 
the legislature in 1895, chapter 754, authorized cities, 
towns and villages in their: discretion to appropriate 
and raise money by taxation and to pay the same 
over to “charitable, eleemosynary, correctional and 
reformatory institutions, wholly or partly under pri- 
vate control, for the care, support and maintenance 
of their inmfates, of the moneys which are or may 
be appropriated therefor; such payments to be made 
only for such inmates as are received and retained 
therein pursuant to rules established by the State 
Board of Charities,’ and again by the Laws of 1866, 
chapter 546, section 9, subdivision 8, provided that 
the said board of charities shall “establish rules for 
the reception and retention of inmates of all institu- 
tions which, by section 14 of article 8 of the Consti- 
tution, are subject to its supervision.” 

Section 230 of the Greater New York Charter, as 
amended by chapter 466 of the Laws of 1901, author- 
ized the board of estimate and apportionment in its 
discretion to annually include in its estimate, to be 
raised and appropriated, various sums of money for 
institutions therein specifically named, among which, 
by subdivision 14, is the New York Juvenile Asylum; 
but by the concluding subdivision 24 of the section 
it is provided that payments were to be made “ only 
for such inmates as are received and retained therein 
pursuant to rules established by the State Board of 
Charities.” Again, by the same charter, section 658, 
a department of public charites was created, and the 
heud of the department was called the “commis 
sioner of public charities.’ Such commissioner was 
given jurisdiction over all the hospitals, almshouses 
and other institutions belonging to the city, with 


table, eleemosynary, correctional or reformatory char- | power to commit children who may become a public 


actet *: * 9” 
Section 13. 


| charge to any institution incorporated for charitable 
“ Existing laws relating to institu- | purposes, and to reimburse such societies and cof 


tions referred to in the foregoing sections, and to|porations for the expense incurred in the support 
their supervision and inspection, in so far as such | of such children (secs 60 and 664); but by section 
laws are not inconsistent with the provisions of the | 661 it is provided that “No payment shall be made 
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by the city of New York to any charitable, eleemosy- 
nary or reformatory institution, wholly or partly 
under private control, for the care, support, secular 
education, or maintenance of any child surrendered 
to such institution, or committed to, received or 
retained therein in accordance with section 664, 
* * * except upon the certificate of the commis- 
sioner of public charities that such child has been 





received and is retained by such institution pursuant | 
io the rules and regulations established by the State | 


Board of Charities.” 

The State board of charities, pursuant to the pro- 
visions of the Constitution and of the statutes to 
which we have called attention, established rules 


which, so far as is material upon the question under | 


consideration, are as follows: 
“1 The Reception of Inmates. The following 


classes of persons and no others may be received | 


as public charges into charitable, eleemosynary, cor- 
rectional and reformatory institutions wholly or 
partly under private control, authorized by law to 
receive payments from any county, city, town or 


village for the support, care and maintenance of} 


inmates. * * * 4. * * * No child between 
the ages of two and sixteen years, unless convicted 
of crime, shall be received into any such institution 
as a public charge unless committed thereto or 
placed therein by a court or magistrate having juris- 
diction, or by the superintendent of the poor of a 
county, or overseer of the poor of a town, or com- 
missioner or commissioners of charities, or other 
local officer or board legally exercising the powers 
of an overseer in the county, city, town or village 
sought to be charged with the support of such child 
and authorized by law to commit children to such 
institution or to place them therein.” 

As we have see, Mamie Schellberger was placed in 
the New York Juvenile Asylum by her mother. She 
had not been convicted of any crime and was not 
committed by any court or magistrate, or by the 
commissioner of charities of the city of New York 
who legally exercised the powers of an overseer of 
the poor in counties. It is not alleged that this 
child was a poor person or that her mother was 
unable to support her, ahd thus far there has been 
no adjudication that she was a proper public charge. 
It will thus be seen that the claim of the asylum 
tests upon the provision of its charter giving parents 
the right of surrendering their children to it, and the 
provisions of the statute authorizing the city of New 
York to pay it one hundred and ten dollars a year 
for each child so given to its charge and custody. 

In answer to this the city invokes the rule estab- 
lished by the State Board of Charities to which we 
have referred. The asylum contends that this rule 
is illegal, unauthorized and void. If this rule is to 
be construed as effecting the repeal of the statute 
we should hesitate about sustaining its validity. The 
Constitution and the legislature, by the acts to which 
we have referred, have authorized the State Board of 


Charities to make rules, but such rules are subject | 
to the control of the legislature by general laws.' support them; and that these provisions had been 





By authorizing the board to make rules the legisla- 
ture has not delegated to it any of its powers to 
enact or to repeal laws, and, doubtless, no such 
power was contemplated by the constitutional pro- 
vision to which we have referred. This is evident 
from the concluding clause, which subjects the rules 
of the board to the control of the legislature. 

The Constitution is the supreme law of the State, 
and before it all statutes must fall that are in con- 
flict with its provisions. The first provision to 


| which we have called attention preserves statutes 


until amended or repealed by the legislature, which 
are not inconsistent with its provisions. The next 
section to which we have referred gives to the legis- 
lature the power to authorize counties, cities, towns 
and villages to make appropriations for charitable 
institutions wholly or partly under private control, 
but prohibits the legislature from requiring such 
appropriations. In other words, cities may be 
authorized to make donations to charitable institu- 
tions, but they must be left free to exercise their own 
judgment as to the amount and character of the 
charities they shall bestow; but no payments shall 
be made for any inmate of a charitable institution 
under private control who is not received and re- 
tained therein pursuant to the rules established by 
the State board of charities. Here we have an ex- 
press prohibition with reference to payments made 
for inmates of such institutions. Under the charter 
of the asylum the city of New York was required to 
pay $110 per annum for each child surrendered to 
its care by its parents, or committed to it by an 
officer authorized to commit children to such institu- 
tions. Under this statute there was no discretionary 
power vested in the common council or board of 
supervisors. The payment was required to be made 





by the act of the legislature, and it was subject to no 
rules or regulations of any board; but the provisions 
of the Constitution effected a change of the statutes 
in these particulars. The payment of $110 per 
annum can no longer be required by the legislature; 
it can only authorize the city to make it, leaving it 
free to act through its constituted authority and 
to make the payment or not in its discretion. Not 
only this, but it changes the provision of the statutes 
by prohibiting payments, unless the conditions 
specified in the Constitution are complied with. 
What are these conditions? They have been re- 
peated time and again in the statutes, as well as in 
the Constitution. There was a purpose sought to 
be accomplished; this purpose appears from the dis- 
cussions that were engaged in by the members of the 
constitutional convention in which this provision 
was framed. Mr. Choate, the president of the con- 
vention, spoke at some length when this provision 
was under consideration, and, among other things, 
stated that in the city of New York, as it then 
existed before its enlargement, there were eighteen 
thousand children in these asylums supported by 
charity, many of whom were placed there without 
commitment by parents who were perfectly able to 
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framed for the purpose of preventing this abuse and 
the wrongful appropriation of the public moneys. 
It is thus apparent that the object and purpose of the 
provision was that there should be some means pro- 
vided for determining whether the inmates of these 
asylums were properly a public charge. This duty 
the Constitution delegated to the State board of 
charities, but subject to legislative control. It im- 
paired no legislative function; it merely involved an 
inquiry as to the condition of the inmates in regard 
to their financial responsibility or that of their 
parents or guardians. It doubtless was not deemed 
practicable for the board itself to investigate and 
determine the financial condition of each inmate of 
these asylums throughout the State, consequently it 
was given power to adopt rules, and to specify offi- 
cers by whom these questions could readily be 
determined. 

It is not the rule that repeals or amends the 
statute; it is the Constitution itself that effects the 
change. If the Constitution had provided that no 
payments should be made for the support of infants 
in these.asylums, except upon an order of the court 
adjudging that the person for whom payment is 


be contended that the court in determining the ques- 
tion was in effect repealing the statute. To our 
minds no greater force can be given to the action 
of the State board of charities. It has adopted rules, 


as it was required to do by the provisions of the | 


Constitution and of the statutes, to which we have 
referred. It is the Constitution that gives life and 
force to these rules, and it is the Constitution that 
places limitations upon the payments that the 
statutes had previously authorized and required. 
The Constitution itself does not provide the means 
for the determination of the question as to whether 
the children in these institutions are properly a 
public charge; that function, as we have seen, de- 
volves upon the State board of charities. Until, 
therefore, the State board of charities takes action 
in the matter and provides the means by adopting 
rules, the constitutional provision may not be self- 
executing; but as soon as the board takes action and 
adopts the rules, then the Constitution acts presently 
upon the existing statute and all payments thereafter 
made must be in accordance with its provisions. 
This was asserted by Chief Judge Andrews in the 
case of People ex rel. Inebriates’ Home for Kings 
County v. Comptroller of the City of Brooklyn (152 
N. Y., 399-410), who, after referring to this pro- 
vision of the Constitution, says: “ We entertain no 
doubt that this prohibition operated presently, that 
is to say, that from the time rules should be estab- 
lished by the State board regulating the reception 
and retention by charitable institutions, no payments 
would be justified for the care, support and main- 
tenance of inmates received or retained in contra- 
vention of the rules of the board.” 

So in the case of People ex rel. New York Insti- 
tution for the Blind v. Fitch (154 N. Y., 14-38), in 
which it was again asserted that this provision of the 











ee 


Constitution operated presently from the time rules 
were established by the State board of charities; and 
in addition thereto, Martin, J., in delivering the 
opinion of the court, says: “ This declaration of the 
organic law is plain and unambiguous, and ex. 
pressly forbids the appropriation of money by the 
counties and cities of the State to any such purpose, 
unless the inmates are received and retained in the 
manner stated. Its manifest purpose is to make all 
appropriations of public moneys by the local political 
divisions or municipalities of the State to instity- 
tions under private control, subject to the super- 
vision and rules of the State board of charities,” 
There is nothing in these provisions which affects 
the rights of parents or guardians in surrendering 
their children or wards to the custody of the asylum 
for support and education, if they so desire. The 
asylum may still receive such children and support 
them at the expense of their parents or guardians, 
or of such charitable fund as may be in its possession 
for that purpose. They are only prohibited from 
collecting pay from the city for the support of these 
children until the commissioner of charities of the 


city, or of some court having jurisdiction, has 
sought was properly a public charge, it would hardly | 


committed them to the asylum as proper subjects 
of a public charge. This imposes no greater hard- 
ship on the asylum, and it protects the city from the 
frauds which may be practiced upon it by those who 
are able to support and educate their own children. 

These views render it unnecessary at this time to 
consider the effect of the various statutes to which 
attention has been called. 

The order appealed from should be affirmed, with 
costs. 

Parker, Ch. J., Gray, O’Brien, VANN, CULLEN 
and WERNER, JJ., concur. 


Order affirmed. 
cipeilinmietetleteindeniainns 


Rotes of Cases 
Husband and Wife.— In the case of Oppenheimer 
v. Collins, decided by the Supreme Court of Wis- 
consin (91 Northwestern, 690), it was held that a 
transfer by a husband to his wife of his interest in 
his deceased father’s estate, in consideration of her 


| discontinuing divorce proceedings, is not based on 


a sufficient consideration as against the husband's 
creditors. The court said in part: “ The decisions 
of this court are substantially without conflict that 
a conveyance from husband to wife, in order to be 
of any validity against his creditors, must not only 
have been made in entire good faith, and without 
intent to hinder, delay, or defraud them, but also 
must be upon a valuable consideration, paid out of 
her separate estate, or by a third person for her. 
In the present case the absence of separate estate 
and the actual consideration for the transfer are left 
in no doubt, for that consideration consisted solely 
and exclusively in the withdrawal of Mrs. Collin’s 
action for divorce, or substantially in her consent 
to continue the already existing marital relation be 
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— 
tween herself and husband. For reasons so obvious 
as hardly to require mention this cannot be accepted 
as an equivalent for a valuable pecuniary considera- 
tion moving from his wife’s separate estate. The | 
first of these reasons is that neither the law nor 
public policy can favor or approve bargaining be- 
tween husband and wife as to continuance or sever- 
ance of the marital status, in the existence of which 
the public, as a third party, is interested, as well as 
the two spouses. Another most cogent reason is 
the utter inability to protect the rights of creditors | 
in the property of a husband if such contracts can | 
be deemed a valid consideration.” 


Irrevelant Remarks of Prosecuting Attorney.— In 
summing up before a jury on a prosecution for 
illegal sale of intoxicating liquors, counsel for the 
State remarked that this moonshine business must 
be broken up, “ Cayton’s murder was caused by it.” 
Counsel was not interfered with by the court, but 
on objection by the defendant’s counsel the prose- 
cuting attorney disclaimed any intention to accuse 
the prisoner with the murder. The remark was, 
however, repeated, and the Supreme Court of North 
Carolina has on appeal ordered a reversal of the 
defendant's conviction. The court said in part: 
“The motive of the solicitor in making the state- 
ment is not as important as its probable effect upon 
the jury. The best of motives sometimes lead to 
the most dangerous results, and if in the calmer 
deliberation of an appellate tribunal we see that the 
defendant may have been prejudiced by the inad- 
vertent act of court or counsel, and thus deprived 
of that impartial trial that is guaranteed to him by 
the law of the land, it is our duty to grant him a 
new trial. The State lays great stress upon those 


cases which say that much must be left to the dis- | 


cretion of the judge below as to when and how he | 
will correct the error, either by stopping the counsel | 
or cautioning the jury; but in the case at bar the | 


court did neither. 
too intelligent to be prejudiced by any such remark. 
This may be true, and yet it does not affect the 
spirit of the law, which seeks by well-established 
tules to prevent the possibility of prejudice. An 


Opposite course would do away with the entire law | 


of evidence, and permit the introduction of all testi- 


mony of every kind and description, competent or | 


incompetent, relevant or irrelevant, that either side 
may see fit to offer. In all such cases the intelli- 
gence of the jury must be guided by the wisdom and 
experience of the law.” 


Stockholder’s Right to Examine Corporation’s 


Books.— The Appellate Division of the New York | 


Supreme Court, First Department, in a recent 
decision, puts a check on the prevalent idea that a 


stockholder is entitled for any purpose and to any | 


extent to examine the books of the corporation in 
Which he owns stocks. The case before the court 
Was an appeal from an order granting an inspection 
of the books of the Colwell Lead Company to Ida 






It is urged that the jury were | 


of an issue of 3,000. The petitioner stated that her 
reason for the examination was that she wanted to 
find out whether the affairs of the company had 
been properly conducted during the year past. 
Being a stockholder, owning more than 6 per cent. 


| of the capital stock, she was entitled under Section 


52 of the Stock Corporation Law, upon written re- 


| quest of the company’s treasurer, to a statement 
|embracing a particular account of all its assets and 
| liabilities. 


That remedy, however, the petitioner 
did not invoke. Assuming, said Justice O’Brien, 
for the appellate tribunal that the remedy under the 
Stock Corporation Law is not exclusive, and that in 
a proper case the Supreme Court has the right to 
order an inspection, it would yet follow that the 
allegations of the petitioner, in the absence of facts 
to support them, that the transactions complained 
of were of doubtful legality and unauthorized, are 
mere conclusions upon which judicial action cannot 
be founded. “It is always an easy matter,” con- 
tinued Justice O'Brien, “to find out some of the 
transactions of a going concern, and if by merely 
stating these and characterizing them in the opinion 
of the stockholder as of doubtful legality, a man- 
damus will issue entitling the stockholder to an 
unlimited examination of the books for a period of 
twelve years, then every barrier to an unlimited 
examination of the affairs of a corporation will be 
removed, and the rule hereafter to be followed will 
be to allow such examination as matter of course 
and matter of right. We do not understand that 
this is the law or that our courts have gone to such 
an extent.” 

i Seed 


Rew Books and Rew Zaditions. 


Cyclopedia of Law and Procedure, Vol. 5. 


With Volume V of their Cyclopedia of Law and 
Procedure, the American Law Book Company pre- 
sent to the consideration of the legal profession an 
innovation in law-book making which cannot but 
appeal forcibly to every lawyer. The innovation 
referred to consists in a small volume of annota- 
tions bringing down to date the articles published 


|in the first four volumes of the work. 


The importance to the profession of this évent 


|can hardly be exaggerated, for it means relief in 


Colwell, a stockholder owning only 180 shares out’ 


large measure from the awful drudgery of finding 
the law, and moreover insures a law book which, 
instead of depreciating, will actually increase in 
value year by year. The tools of no other trade 
become so quickly superannuated and useless as 
those of the lawyer. Text books which have stood 
on his shelves for a few years have practically lost 
their value, and he must constantly replace them 
with new ones, or at least with “new editions,” if 
he would keep himself even approximately abreast 
of the law as enunciated by the courts; and at best 
he must supplement his text books by an individual 
research through digests and reports in order to 
reach the latest decisions. It is the design of these 
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annotations to give the busy lawyer immediate | 
access to all the cases down to date upon any given 
subject by reference to two volumes only —the one 
in which the original article appears, and the volume | 
of annotations. Each year’s annotations will em- 
brace, in addition to the most recent cases, the 
annotations of the preceding years, thus keeping 
the added cases always under one alphabetical 
arrangement and in a single volume of annotations. 
If this design be fully carried out — and one is given 
no reason by this initial effort to suppose that it 
will not — then the practitioner will have good cause | 
to cry nunc dimittlis. 

As to Volume V, it is perhaps sufficient to say 
that it measures up to the standard set by its prede- | 
cessors. The publishers have continued their policy 
of engaging the services of prominent text writers | 
and specialists in the preparation of their articles. | 
Thus, the article “ Banks and Banking,” is written | 
by Albert S. Bolles, author of several standard | 
works on the subject, and lecturer on banking in| 
the University of Pennsylvania and Haverford Col- | 
lege. ‘“ Bankruptcy” is written jointly by James W. | 
Eaton, author of “ Eaton’s Equity Jurisprudence,” 
and an authority on all matters relating to bank- | 
tuptcy, and Frank B. Gilbert, whose work in com- 
piling various branches of the New York statute 
law is well known. The articles “Bail” and 
“ Bonds” are written by Joseph A. and Howard C. 
Joyce, joint authors of “A Treatise on Electric | 
Law,” the first named being also the author of a 
well known work on insurance. 

The volume covers the ground from “ Bail” to 
“ Build,” and contains many excellent and valuable | 
articles besides those mentioned. The typography 
and presswork are up to the usual high standard of 
these publishers. 


ANNOTATED CODE AND STOVER’S 
ANNOTATED CODE. 


In RE B.iItss’ 


We have before us two late annotated editions of 
the Code of Civil Procedure, and from examination 
and comparison are so impressed with the superi- 
ority and value of one over the other, that for the 
benefit of our readers and lawyers generally will 
give the reason for such conclusion. 

We have taken at random or by chance a number 
of sections and subjects extending over the whole 
work, and most invariably without exception have 
found not only more cases of pertinent value, but 
many much later decisions in the Bliss Edition than 
in the other. We might mention for example, sec- 
tion 14, relating to contempt; 66-67, attorneys; 388, 
limitation; 481, complaint; 500, answer; 713, receiver; 
723, amendments; 803, inspection; 820, interpleader; 
1022, concise decision; 1904, amount of recovery for 
death by wrongful act, and a number of others 
where the difference in treatment and citation is so 
marked as to strengthen the impression referred to. 
Especially have we been impressed in the following 


—— —————— 
subject of appeals to the Court of Appeals. The 
Bliss Edition has a clear, logical, systematic arrange- 
ment of correct, live, and up to date head notes, 
under which are inserted more acd the most recent 
as well as valuable decisions, and matter under exist- 
ing iaw and practice. The old cases have been 
stricken out or retained with skill, intelligence ang 
judgment. The other edition has column after 
column of dead or obsolete cases under such heads, 
or relating to such matters as “ Appeals from New 


/York City Court to Common Pleas,” “ Appeals 


” 6 


from Orders,” “Questions of Practice or Appeals 


from Orders,” “Bills of Particulars,” “ Demur- 
rers,” “ Striking out Irrelevant Matters,” “ Amend- 
ments,” “Orders Affecting Substantial Right,” 


“Inspection,” “Opening Defaults,” “ Interlocutory 
Orders,” “ Orders Affecting Provisional Remedies,” 
“Amount in Controversy,’ “ Jurisdiction of Com- 
mon Pleas.” 

Under section 217, Jurisdiction of Supreme Court, 
one refers to and quotes a repealed statute, Laws 
1882, chap. 185. The Bliss Edition gives it cor- 
rectly as it is, Laws 1882, chap. 185 (repealed), now 


| Laws 1897, chap. 417, sec. 8, as amended by Laws 


1902, chap. 150. 

Under section 519, Construction of Pleadings, the 
Bliss Edition gives an excellent and valuable sum- 
mary of latest cases; the other has nothing of the 
kind. 

Under section 791, Preferences, the Bliss Edition 
has the late important case, changing the practice, 


|of Morse v. Press Publishing Co. (71 App. Div. 


351), which the other does not have; and so under 
section 834, Physicians as Witnesses, the former has 
the late important case of Greene v. Met. St. Ry. 
Co. (171 N. Y. 201), and Giffiths v. Same (id., 106); 
the other does not have either case. 

Under section 844, Oaths Without the State, one 
refers to a number of repealed and superseded sta- 
tutes; the Bliss Edition correctly refers to the “ Real 
Property Law.” 

Under section 981, Relating to Conduct of Trial, 
the Bliss Edition has by far the better and more 
valuable collection of cases, with more recent de 
cisions, under logical, systematic arrangement; 
besides we note it has the case of McDonald v. Met 
St. Ry. Co. (167 N. Y. 66), one of the most impor- 
tant cases decided by the Court of Appeals in recent 
years, affecting right of a plaintiff to have case stb- 
mitted to a jury even although the trial judge be 
of the opinion that it should be set aside as against 
the weight of evidence; the other edition does nd 
have it, and in all respects it is inferior to the other. 

Under section 999, Motion for New Trial, on the 
minutes, the Bliss Edition contains not only mote 
and later cases, but under the head of “ Injurié 
from Negligence,” contains the most useful and 


valuable collection of cases relating to the amouwm. 


of damages, or excessive or not excessive verdicts, 
to be found anywhere. It is by far superior to ti 





particulars, which stamp the character of the whole: 
Sections 190, 191 and 1324, relate to the important 


other and of much more practical value. 
Under section 1338, Presumption as to Questiol 
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of Fact, the Bliss Edition has 

cases, and in other respects has been more carefully 
and intelligently treated; for instance, in calling the 
attention to the amendment striking out the require- 
ment of a review of the facts, and in distinguishing 
and classifying the cases. Nothing of the kind 
appears in the other. ‘ 

Under section 1759, Regulation of Divorce 
Actions, the Bliss Edition contains not only the 
more valuable summary, but has the late case of 
Livingston v. Livingston, in the Appellate Division, 
holding a material amendment to be unconstitu- 
tional. This the other does not have. 

Under section 1861, Action to Establish Will, the 
Bliss Edition contains the late and valuable case of 
Plant v. Harrison (36 Misc. 649), which the other 
does not have. 

Under section 2471a, Compelling the Delivery ot 
Books to Public Officers, the Bliss Edition contains 
more and later cases than the other, notably, Matter 
of Brenner (170 N. Y. 185), and Matter of Guden 
(171 N. Y. 529). 

Under section 2660, Who Entitled to Letters of 
Administration, one quotes at length about five 
pages of repealed or superseded statutes, relating to 
the public administrator in New York; the Bliss 
Edition does not attempt to auoie these statutes, 
but gives reference correctly, and in examination of 
the same it will be found that Laws 1808, chap. 230, 
either repealed or superseded the matter above 
alluded to. 

Under section 2729, Relating to Accounting in 
Surrogates Courts, both editions insert the Transfer 
Tax Act at length, but the Bliss Edition does it cor- 
rectly as amended to and including 1902; the other 
does not. Section 228 of the Transfer Tax Act was 
amended by Laws 1902, chap. 101, and section 230, 
appointment of appraisers, etc., Laws 1902, chap. 
496. These amendments are given in Bliss Code, 
but not in the other edition. 

Section 3160, relating to the New York City 
Court, was amended by Laws 1902, chap. 515, by 
adding subdivision 2, making section 1013 applic- 
able. The Bliss Edition has this section as thus 
amended, and the other has not, although under 
section 1013 it refers to the amendment. 

Under sections 3305-3308, one refers to a number 
oi repealed or superseded statutes. The Bliss 


Edition has treated the matter more intelligently | 
and correctly by proper references and quotation at 
length in the Appendix, where will be found a useful | 


table of fees in actual use in the sheriff’s office in 
New York county. 

There is a striking illustration of care, skill and 
judgment in the treatment of notes under section 
1344, relating to appeals to the Appellate Term in 
the First Department. The Bliss Edition very prop- 
erly has but very few cases, while the other has 
Many. The former is right in the omission or strik- 
ing out, because the law and practice are radically 
and materially changed by amendments of 1902, 
abolishing the General Term of the City Court and 






more of the later | providing for direct appeal to the Supreme Court. 





Under the prior law and practice, the position of 
the Appellate Term.in respect to the City Court was 
| the same as that occupied by the Court of Appeals 
in regard to the Supreme Court, and the rules that 
governed the Court of Appeals in passing upon ap- 
|peals from the Supreme Court were applicable to 
|the matters coming before the Appellate Term 
|(Kreizer v. Allaire, 16 Misc. 6; Wright v. May, 29 
Misc. 301). By the amendment of 1902 to section 
| 3190, title 3 of chapter 12 is now made applicable to 
| appeals from the City Court to the Supreme Court. 
| As to appeals from the Municipal Court, that sub- 
| ject is now governed by the Municipal Court Act 
| of 1902, chapter 580, sections 310-326. Both the law 
and practice are materially changed by that act. 
We observe that the Bliss Edition has a valuable 
collection of cases and notes, including the subject 
of appeals, with memoranda of the changes or refer- 
ences to the Municipal Court Act, under section 
3218; the other has nothing of the kind. 

To further compare and test the claim of the 
latest cases we took all the cases published for a 
period extending over a month prior to May 1, 1902, 
and found that the Bliss Edition had them all, while 
the other had none. 

The Bliss Edition has a much better and a more 
valuable appendix, preceded with a table of its con- 
tents, together with reference to pages where found, 
which the other does not have. It also contains a 
combined table index, showing at a glance the num- 
bers of all the sections relating to the same sub- 
ject and a brief summary of the general statutes 
relating to the same subject, as materially affecting 
practice or procedure. The other has nothing of the 
kind, and this special distinguishing feature com- 
mends itself so strongly that it need not be dwelt 
| upon. 

We note also that a late amendment of Rule 13 
|of the Court of Appeals is contained in the Bliss 

Edition, but not in the other; and same also as to 
Rule 5 of the Court of Claims. Furthermore, sec- 
tion 24 of the Statutory Construction Law, relating 
to holidays, was amended by Laws 1902, chap. 30. 





The Bliss Edition gives it correctly as thus 
amended; the other does not. 
The Administration of Dependencies. By Alpheus 


H. Snow. New York: G. P. Putnam’s Sons, 1902. 
For sale in Albany by A. H. Clapp. 


The sole title of this work is “A Study of the 
Evolution of the Federal Empire, with Special 
Reference to American Colonial Problems.” It is 
a very important contribution to the great problems 
of administration which were forced upon the gov- 
ernment of the United States, when it acquired cer- 
tain insular territory from Spain. It is really a 
careful study, in all its bearings, of the clause in 
the Constitution of the United States by which the 
Congress is given power “to dispose of and make 
all needful rules and regulations respecting the ter- 
ritory or other property belonging to the United 
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States.” Mr.. Snow’s study and investigation have 
led him to the conclusion that Federal Empire, so- 
called, is a form of political: organism, which, 
though commonly believed to be of modern origin, 
was in fact more clearly understood by our revolu- 
tionary leaders than any other statesmen before or 
since their time, and which was recognized by them 
2s being proper and beneficent as well as necessary. 

The imperialistic bogy has no terrors for our 
author. In fact, he declares that which Federal 
Empire has arisen out of the need for social and 
economic peace, and for equalization of economic 
conditions —just as Confederation and Federal 
States arose—it is not a temporary phenomena, 
but is a permanent and complete form of political 
organism. In his conclusion Mr. Snow says: 

“A State can have no higher ideal than to per- 
form well its obligations as the Imperial State of a 
federal empire. To be at once both judge and a 
ruler is to occupy the most exalted position con- 
ceivable. * * * That America can temporarily 
perform the functions of an imperial State toward 
a dependent State has been shown in the case of 
Cuba. It is now necessary to prove that that can 








make the work such as will appeal to the common 
people rather than to those professionally interested 
So far as possible all statistical tables and technical 
terms have been avoided. Having discussed the 
nature and history of insurance, the author takes up 
the various forms, marine, fire, life, for both chil- 
drén and adults, and shows how the criminally 
minded are tempted by its manifold inducements to 
wrongdoing. Into the nineteen chapters of which 
the work consists, the author has put a very large 
amount of valuable information, and his discussion 
of the various problems is at all times sane, dignified 
and sound. 


The Battle With the Slum. By Jacob A. Riis, 
New York: The Macmillan Company, 1902. For 
sale in Albany by A. H. Clapp. 


For a quarter of a century and more the author 
of this work has known the slums of New York, 
and known them perhaps as intimately as any other 
citizen. More than this, he has borne his full share 
in the battle which he so well describes in this help- 
ful book. One phase of this fight he has described 
in his earlier works, “ How the Other Half Lives,” 





be done habitually and constantly which has been 
so successfully done temporarily, and as a matter 
of emergency. That America will do so there can 
be no doubt; but it will be done only by hard think- 
ing and hard work. It will not be done by despising 
the experience of other nations, but by studying it 
and daring to follow their example where they have 
succeeded in improving and elevating the peoples 
whose affairs they have administered. It will not 
be done by those who blindly worship the Consti- 
tution of the United States, but by those who, with 
the principles of that Constitution as their founda- 
tion and their hope, shall apply themselves to the 
task of patiently evolving the unwritten Constitu- 
tion of the American Federal Empire.” 

These passages give a very clear idea of the 
author’s thesis. As to whether he proves it or not 


there will probably be differences of opinion to the | 


end of the chapter, but the discussion is able, en- 
lightening, and historically valuable. 


Insurance and Crime. By Alexander Colin Camp- 
bell. New York: G. P. Putnam’s Sons, 1902. 
For sale in Albany by A. H. Clapp. 


Mr. Campbell has sought, in this work, to exploit 
the abuses to which the beneficial system of insur- 
ance is peculiarly subject, to discuss and point out 
the temptations to wrongdoing, and the possible 
remedies. The field is one very little explored, 
although its importance is manifest. The author 
distinctly disclaims any antagonism to the insurance 
system, or purpose to bring it into disrepute. That 
history is full of warnings of danger in its practice 
he fully believes, but he concedes that insurance is 
an invaluable element in social life. The author 
truly says that those most deeply interested in the 
subject are not the rich and powerful, but the poor, 
the weak, the unprotected; hence he has sought to 


and “A Ten Years’ War.” In his latest book he 
reviews the great, unending struggle and carries the 
| account forward to the present year, telling of the 
efforts made in the poorer districts of the metropolis 
| to give the people who must live there better homes, 
| improved schools, parks, playgrounds, and all those 
\things that go to make and mold good citizens, 
|instead of criminals and paupers. The operations 
|of the new Tenement Law are considered, and the 
| work that the Low administration has been able 
|\to do weighed and commended. The book is in- 
tensely interesting, and important as well, by reason 
| of the great sociological problems of which it treats 
|in an eminently practical manner. 


| Essays, Historical and Literary. By John Fiske. 


2 vols. 8vo. New York: The Macmillan Com- 
pany, 1902. For sale in Albany by A. H. Clapp. 


This noteworthy addition to the stock of John 
| Fiske’s writings, the more precious because of his 
|lamentéd death, will be exceedingly welcome to 
| every scholar in the land. All the qualities as a 
| writer, which made Fiske so popular and so well 
beloved, are here exemplified — his talent for expo- 
sition, his clearness and directness, his unfailing 
geniality, his persuasiveness, his lively wit and most 
excellent fancy. The first study in the first volume 
is entitled “Thomas Hutchinson, Last Royal Gov 
ernor of Massachusetts,” and while the author dis 
approves his political ideas, he cordially admires the 
man, “maligned, misunderstood and exiled, but 
never once robbed of his selfrespect.” Perhaps the 


| 
| 


most entertaining study of the series is the second, 
“Charles Lee, the Soldier of Fortune,” from which 
it appears that Lee was every whit as arrant a traitor 
as the more infamous Benedict Arnold. The next 
seven chapters are continuous in their interest 
They include delightful studies of Alexander Hamit 
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ton and the Federalist Party; Thomas Jefferson, the 
conservative reformer; James Madison, the con- 
structive statesman; Andrew Jackson, frontiersman 
and soldier; Andrew Jackson and American Democ- 
racy seventy years ago; Harrison Tyler and the 
Whig coalition; Daniel Webster and the sentiment 
of Union. 

The second volume, “In Favorite Fields,” con- 
tains ten essays, several of which appeared originally 
jn magazines— Harper’s and the Cosmopolitan. 
The essays which will perhaps attract most attention 
are those on “The Deeper Significance of the 
Boston Tea Party,” reminiscences and appreciation 
of Tyndall, Huxley and Darwin, or the one entitled 
“Eyolution and the Present Agé.’”’ Every admirer 
of John Fiske, and their name is legion, will cer- 
tainly desire to add this notable collection of essays 
to his other, perhaps more pretentious works. 


The Four Feathers. By A. E. W. Mason. 
York: The Macmillan Company, 1902. 


New 


This is a story of an English army officer, whose 
imagination is so intense and sensitive that he fears 
he will become a coward on the battlefield simply 
because his imagination causes the scenes to stand 
forth so vividly. This fear leads to actions which 
produce the accusation on the part of three brother 
officers and the woman he loves, that he is a coward. 
As a matter of fact, the fear is realized, though 
somehow the reader never doubts the hero’s 
courage or the ultimate working out of his own 
tedemption. The plot is constructed and developed 
with skill, and the story exceedingly well told. 


A his- 
Macmillan 


The Rise of Religious Liberty in America. 
tory. By Sanford H. Cobb. The 
Company, 1902. 

This work gives an exceedingly interesting ac- 
count of the political history of its subject, and is 
entitled to a much larger circle of readers than its 
title is likely to attract. 

Here we learn that the struggle for entire liberty 
of conscience and of worship was one of the main 
causes of the American Revolution, and that the 
solution of the question in America constitutes her 
“most striking contribution to the science of gov- 
ernment.” After a brief review of the “ Old World 


Idea,” as to the union of church and State, the | 
author tracks the history of his subject in the | 


colonies and shows that only Rhode Island, Penn- 


. Sylvania and Delaware declared from their begin- 
tings for a total separation of church and State, | 


with little Rhode Island in the lead, whose history 


in that regard began with Roger Williams, “the | 


fugitive from Massachusetts, ecclesiastician.” In 


this connection we take professional pride in calling | 
attention to the fact that William was educated by | 
Sir Edward Coke, who sent him to Oxford. | 


Strange as it may seem, to that king of whom it 
was written “he never said a foolish thing and 
never did a wise one,” who granted to Williams and 
his associates “the broadest charter of human liber- 


| ties ever issued under a royal seal,” in answer to 
their petition which contained the famous sentence: 
“Tt is much in our hearts to hold forth a lively 
experiment that a most flourishing civil State may 
stand and best be maintained with a full liberty of 
| religious concernments.” At page 438 the state- 
ment in Fiske’s “ Dutch and Quaker Colonies” 
| (Vol. 2, page 99), that in Pennsylvania “all Chris- 
| tian sects stood socially and politically on an equal 
\footing,” and that what Pennsylvania specially 
|“ stood for was liberty of conscience,” is clearly 
| shown to be erroneous. 


The New Empire. By Brooks Adams. New York: 
The Macmillan Company, 1902. For sale in Al- 
bany by A. H. Clapp. 


| In this, his latest work, Mr. Adams starts from 
| two premises; first, that self-preservation is the para- 
| mount instinct; second, that man follows the path 
|of least resistance like any other atom. He then 
| gives evidence to show that society would have 
| reached its present situation had men obeyed these 
~~ In trade or war the path of least resistance 
is largely determined by physical geography, hence 
geography must be the basis of all scientific study 
of history. Mr. Adams also makes the point that 
that organism will survive longest that, other things 
being equal, can live cheapest; hence history with- 
out economics is unintelligible. Starting from the 
stone age and following the change of cause and 
effect to the end the present position of the United 
States appears to be a necessary result of what has 
gone before, and furthermore it appears to be 
probable that she must go on as she is going until 
she becomes the centre of the greatest empire that 
has ever existed, or until she collapses under the 
strain of administering so huge a mass. Mr. Adams 
is of the opinion that America’s chief danger is the 
conservatism which tends to prevent her from 
changing her institutions to suit changing condi- 
tions fast enough to enable her to attain success 
where economy depends on a flexibility which re- 
duces friction. Perhaps Mr. Adams’s greatest fault 
is over-enthusiasm, for it may be doubted whether 
the seat of the New Empire of the world is quite 
as securely transferred to the United States as the 
author would have us believe. Great changes, no 
doubt, are in progress, but time will be needed — 
lots of it— before the transfer is complete, of the 
industrial and commercial center of the world. The 
book is an admirable study of existing conditions, 
skillfully contrasted against a historical background, 
and it should be read and studied by every patriotic 
and thoughtful American. 


a 
Literary Hotes. 


Miss Mary Johnston will succeed Mrs. Humphry- 
Ward in the pages of Harper’s Magazine, which will 
publish serially her novel, “Sir Mortimer,” begin- 
| ning with the May number of next year. “ Sir Mor- 
timer” is a romance of the period of Queen Eliza- 








438 


THE ALBANY 


LAW JOURNAL. 








beth, at whose court the heroine is a lady-in-waiting. 
The hero is an officer in Sir John Nevil’s fleet—a 
man of action who is also a poet. 


Ralph Connor’s new novel, “ Glengarry School 
Days,” which supplements “The Man from Glen- 
garry,” will be published by the Revell Company at 
once. Of Mr. Connor’s books 750,000 copies have 
already been sold. The new one may bring the 
figures up to a round million. 


Miss Maude Roosevelt, a cousin of the President, 
and an actress as well of considerable vogue, con- 
tributes the monthly complete novel to the Christ- 
mas number of Lippincott’s Magazine. “The Price 
of Fame” proves that fiction is by no means the 
least of Miss Roosevelt’s accomplishments. She 
turns a brilliant searchlight on New York society 
life, which reveals the good and the bad with in- 
finite skill. The evolution of Helen Mortimer — 
country-bred girl with an imaginative temperament 
—§into an actress of the first rank, through the most 
treacherous act a man may commit, is the pivotal 
point in this novel of exciting episodes that ends 
delightfully. 


The November McClure’s, which appears with 
a permanent addition of sixteen pages of read- 
ing matter, is a striking number. Undoubtedly the 
most important magazine article of the month is the 
first instalment of Ida M. Tarbell‘s long announced 
“ History of the Standard Oil Company,” which it 
is safe to wager will be the most widely-read serial 
of the year. In the “Birth of an Industry” Miss 
Tarbell outlines what had been accomplished in the 
oil regions before the Standard Oil was born. It isa 
story that finds its parallel only in the history of the 
discovery of gold in California. It is better reading 
than a novel. 


“John Mitchell: The Labor Leader and the Man” 
is the subject of a sketch in the November Review 
of Reviews by Frank J. Warne. The president of 
the United Mine Workers represents the new type 
of labor leader, as contrasted with the “ agitator” 
of a few years ago. Mr. Mitchell’s masterly con- 
duct of the miners’ cause has made every one eager 
to know more about the man and his record than 
the newspapers have told. This sketch by Mr. 
Warne well repays a reading. 


The November number of the North American 
Review illustrates in a striking way the success with 
which the editor of that prince of periodicals adjusts 
it to the prevailing interests of the time. In “A 
Decade of American Finance,” the veteran financier, 
Jay Cooke, takes the public into his confidence in 
relation to some monetary happenings of the ten 
years between 1863 and 1873. W. D. Howells is at 
his best in his characterization of Emile Zola, his 
genius and work. J. A. Hobson, a well-known Eng- 
lish economist, discusses the probability and the 
practicability of our having recourse to “ Com- 
pulsory Arbitration in Industrial Disputes.” F. W. 
Reitz, formerly secretary of State in the Transvaal, 





asks regarding the present situation in South Africa 
“Ts it Peace?” and he answers the question in the 
negative, contending that no terms of peace can be 
binding which were signed by men with, so to 
speak, the knife at their throats. Karl Blind con- 
tributes some “ Personal Recollections of Virchow.” 
A very attractive feature of the number is a fine 
poem by Edith Wharton, entitled “Vesalius in 
Zante,” which is a distinct addition to American 
poetry of the highest class. Wolf von Schierbrand 
reviews with admiration “Ambassador White's 
Work” in the United States embassy in Berlin, 
Samuel J. Barrows examines the laws passed during 
1901 by the various legislatures in the country, with 
a view to ascertain the “Tendencies of American 
Legislation.” R. Leoncavallo, the distinguished 
Italian composer, tells ““ How I Wrote ‘ Pagliacci,” 
John Barrett gives the results of his observations 
during a recent protracted visit to various parts of 
China, as to “America’s Position and Opportunity 
in China.” Chief Rabbi M. Gaster writes of 
“ Roumania and the Jews,” showing the cruel and 
inhuman treatment to which his people are sub- 
jected in that country. Dr. W. E. Griffis traces the 
“ Development of Political Parties in Japan.” Lady 
Henry Somerset narrates “The Story of Our 
Farm,” pointing with gratification to the success 
of the work done at the industrial colony established 
by her at Duxhurst in Surrey, for the reclamation 
of inebriate women; and O. P. Austin completes 
the account of “The Public Debt of the United 








States,” which he, began in the October number of 
the Review. 


The autumn issue of the “Law Book Bulletin,” 
| published by Little, Brown & Co. of Boston, con- 
|tains a list of important law books of 1902, brought 
|out by all publishers; well-illustrated articles con- 
cerning Daniel Webster, Judge Oliver Wendell 
Holmes, James B. Thayer, Emory Washburn, Mel- 
ville Bigelow; together with other interesting read- 
ing for lawyers. 


Captain Mahan’s new work, “ Retrospect and 
Prospect,” consists of eight studies in international 
relations, naval and political, and includes his con- 
sideration of the effect of the Boer War on the pres- 
tige of the British Empire, his consideration of the 
“Conditions determining the Naval Expansion of 
the United States,” and his tribute to Admiral 
Sampson. 


In what respects will the Louisiana Purchase 
Exposition, to be held in St. Louis a year from 
next spring, be an improvement on the great 
World’s Fair at Chicago? This is a question which 
is of interest to every American. The progress in 
invention and science has been wonderful. The 
advance in the comprehension of harmonious archi- 
tecture has been no less so. New methods have 
been devised for entertaining visitors of all classes 
Ex-Senator John M. Thurston contributes an inter 
esting and splendidly illustrated article, touching o0 
all these subjects, to the November Cosmopolitan. 
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A new volume from the pen of Prof. Simon New- 





some type and on thick paper, is a setting of the 


comb, the noted astronomer, is announced for pub- | combined artistic and literary workmanship worthy, 


fication shortly by McClure, Phillips & Co. The 
title is, “Astronomy for Everybody.” The author | 
describes the heavens as the eye of science sees 
them with much of the same charm of details as the 
description of a traveler through an unknown land 
would have. He also explains the uses of various | 
astronomical instruments, and tells how the stars 
and planets may be studied with profit and interest 
by the amateur astronomer who has no telescope or | 
observatory. 


Mrs. Nancy Huston Bank’s “Oldfield; a Ken- | 
tucky Tale of the Last Century,” had such a cordial 
reception in England and America that The Mac- 
millan Company have brought out a holiday edition 
with illustrations in colors by Pennington. It is a 
book which lends itself peculiarly well to this kind 
of illustration. Many readers will remember the 
charming drawings in color by Thompson which 
were used in Mrs. Gaskell’s “ Cranford,” issued by 
the same house. There is a like fitness about these, 
both books have a very similar charm and delicacy 
of treatment. 


Frances Charles, the young Pacific coast author, 
whose “In the Country God Forgot,” published in 
the spring, attracted considerable attention, has 
crossed the continent to Boston to consult her pub- 
lishers in regard to a second novel which she is at 
work on. “In the Country God Forgot” has been 
the fourth most popular book among the subscribers 
of the largest circulating library in the country (the 
Booklovers’) two months in succession. 


The autumn announcements of Messrs. Little, 
Brown & Company, Boston, contain thirty new 
titles and twenty-two new editions. The publication 
of one of the most important books, “ The Speeches ' 
and Other Writings of Daniel Webster, Hitherto 
Uncollected,” has been delayed, but a new 18- 
volume subscription edition of Daniel Webster’s 
works is about to be brought out by this firm. 





There is a steady and strong demand for Mr. Wil- 
son's sterling novel, “The Spenders,” published by 
the Lothrop Publishing Company, of Boston. It 
Was among the six best selling novels in half a 
dozen leading cities for the month of September, 
and the October and November sales are still 
larger. 


Mr. Kenneth Grahame, whose well-known and 
well-loved child books for people of all ages have 
pointed a new way in literature, has been fortunate | 
iN securing as illustrator of his “Dream Days” 
Mr. Maxfield Parrish, whose charming drawings for | 
the illustrated edition of the same author’s “ The | 
Golden Age” appeared a few years ago. For| 


; that the husband is the head of the household. 


it is hoped, of the distinguished artist and writer. 





Legal Rotes. 

Robert Earl, of Herkimer, N. Y., ex-judge of the 
New York Court of Appeals, was stricken with 
paralysis at his apartments in the Palmer House, 
Herkimer, on Saturday, November 22, and died on 


| December second. 


The Circuit Court, Sandusky, Ohio, has decided 
In 
the case of the State against Green it was ruled that 
even if the wife does own the property, the husband 
has a right to keep his mother-in-law away from the 
house, if-he believes that she is causing trouble, and 
to use force if necessary. The court also held that 
the husband has a right to exclude any visitors. 
Oscar Green had been fined for assaulting his. 
mother-in-law, Martha Hebbleth Waite, in attempt- 
ing to put her out of his wife’s house. 


A county treasurer and sureties on his bond are 
held, in Thomsen v. Hall County (Neb. [57 
L. R. A. 303]), to be liable for the loss of money 
by the failure of a bank in which it was deposited 
for safe keeping, in good faith, in the belief that 
the bank was solvent. 


A note given to reimburse a surety on a fidelity 
bond for what it has been compelled to pay because 
of the principal’s embezzlement, on condition that 
the surety would not prosecute the principal for the 
defalcation, is held, in United States Fidelity and G. 
Co. v. Charles (Ala. [57 L. R. A. 212]), to be void. 


A bank falsely certifying that an insurance com- 
pany has its authorized capital on deposit, for the 
purpose of inducing the insurance commissioner to 
grant it a license, is held, in Hindman v. First Nat. 
Bank (C. C. A. 6th C. [57 L. R. A. 108]), to be 
liable to persons who are damaged by the purchase 
of the stock in reliance thereon. 


The liability of a municipality to damages for per- 
mitting a drainage ditch to become obstructed and 
filled with filth and offal, so that the water flows 
onto adjoining land and causes sickness in the family 
of its owner, is held, in Williams v. Greenville (N. C. 
[57 L. R. A. 207]), to be limited to the injury to the 


| property, and not to include injury by sickness or 
| death, or by loss of time, etc., resulting from sick- 


ness. 


The cost of a street improvement, is held, in 
Blochman v. Spreckles (Cal. [57 L. R. A. 213]), 
not to be lawfully assessable against abutting prop- 


“Dream Days” Mr. Parrish has executed ten beau- | erty, where the contractor is required by the ordi- 
tiful and characteristic paintings which have been | nance to sustain all loss or damage arising from the 
teproduced in photogravure. Title page, end papers, | nature of the work to be done under the specifi- 
cover design and tail pieces are also the work of| cations, since this requirement would tend to 
the same artist. The book, printed in a clear hand-' increase the cost of the work. 
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Keeping the keys for five days after the expiration 
of a monthly period, and remaining in possession ot 
the leased property for the purpose of cleaning up 
rubbish, after the refusal of the landlord to accept 
the keys at the expiration of the month, are held, 
in Byxbee v. Blake ,Conn. [57 L. R. A. 222]), to 
render the tenant liable for another month’s rent. 


The owner of an option which matures on a holi- 
day is held, in Page v. Shainwald (N. Y. [57 L. 
R. A. 173]), to have no right to exercise the option 
on the succeeding day, where the statutes make no 
provision for the suspension of general business on 
the holiday. 


One whose property is cut off from access to | 


markets and from communication with his fellow- 


men by neglect of the county commissioners to keep | 
the highway leading to it in repair is held, in Bembe | 


v. Anne Arundel County Comrs. (Md. [57 L. R. A. 
279]), to suffer a special injury which will entitle 
him to maintain an action against the commis- 
sioners. 


The owner of walls left standing after the destruc- 
tion of the building by fire is held, in Ainsworth v. 
Lakin (Mass. [57 L. R. A. 
obligation to adjoining property owners to remove 
or protect the walls, until he has had a reasonable 
time to make necessary investigation and take such 
precautions as are required. 


The exemption of corporations which do not have | 


any special privileges and franchises from the opera- 
tion of the statute imposing a franchise tax on cor- 
porations which do have such franchises or | 
privileges, is held, in Louisville Tobacco Warehouse 
Co. v. Com. (Ky. [57 L. R. A. 33]), not to make 
the statute unconstitutional for lack of uniformity. 


A declaration by a motorman running an electric 
car, in regard to the cause of the accident, made 
while the car was still on the body of a child whom 
it had run down, is held, in Sample v. Consolidated 
Light and R. Co. (W. Va. [57 L. R. A. 186]), to be 
admissible in evidence as a part of the res gestae, in 
an action for the injury. 


In an action of tort, if it be impossible, in the 
nature of the case, to distinguish between the 
damage arising from the actionable injury, and 
damage which has another origin, it is held, in 
Jenkins vy. Pennsylvania R. Co. (N. J. [57 L. R. A. 
309]), that the jury should be left to make from the 
evidence the best estimate in their power as reason- 
able men, and award to the plaintiff compensatory 
damages for the actionable injury. 


The owner of an apartment house is held, in 
Aldrich v. Metropolitan West Side Elev. R. Co. 
(ill, [57 L. R. A. 237]), to have no right to recover 
damages from an electric elevated railroad company | 
whose tracks cross the highway within nineteen feet | 
of his property, where the injury differs from that 
suffered by the general public only in the proximity 
of the tracks. 


132]), to be under no | 


The negligent placing of a will so that its e ‘ist 
ence is not known for several years after testator’ 
death, and the laches of the devisee in not ppp 
ducing it, are heid, in Reid v. Benge (Ky. [57 
R. A. 253]), not to estop him from asserting hig 
claim against one who has acquired title from the 
heir, at any time before the right to probate of 
register the will is barred. The effect of delay jg 
probating wills is discussed in a note to the case, 


The granting of a reprieve and the fixing of q 
date for the execution of a convicted criminal, is 
held, in State v. Heller (N. J. L. [57 L. R.A. 312]), 
| to be by the common law a judicial power, and not 
to be exercised by the Governor except in so far as 
it is expressly permitted by the Constitution. 





The measure of damages for breach of warranty 
| of the capacity of a kiln for drying lumber, when 
| there is no kiln of the agreed capacity on the narket, 
|is held, in Huyett-Smith Mfg. Co. v. Gray (N. & 
| [57 L. R. A. 193]), not to be the difference between 
‘the value of the kiln sold and one of the required 
| capacity, but the difference between the value of the 
| apparatus delivered and the contract price. A note 
to this case reviews the authorities as to damages 
| for breach of contract on sale of article that has no 
| market price. 


Damages for the death of the child are held, i 
Lathrope v. Flood (Cal. [57 L. R. A. 215]), not to 
| be allowable in an action by husband and wife for 
| the physician’s abandonment of the wife during her 
| confinement. 


An intention to repudiate the contract, by a bu 
of scrap iron who is to pay for each 100 tons 
delivered, justifying a recission by the seller, is held) 
|in Johnson Forge Co. v. Leonard (Del. [57 L. R. 
225]), to be shown where, after receiving 100 toni 
he insists on having two or three carloads mé 
delivered before remitting for the 100 tons. 


A 


of damages 
injuries to a business through the taking of p 
rie, for public use, is held, in Earle v. Com. (Mf 


statute requiring payment 


7 L. R. A. 292]), not to be unconstitutional @ 
he ground that taxes cannot be levied for as 
purpose. 

An act creating a board of police commissiones 
which shall have exclusive control of the pou 
officers of the city, naming the first members of the 
board, prescribing the manner in which theif 
cessors shall be chosen, and setting forth 
powers and duties, is held, in Americus Vv. 
(Ga. [57 L. R. A. 230]), not to be an unconstill 
tional deprivation of local self-government. 


The establishment and control of a water § 
system, is held, in State ex rel. White v. 
(lowa [57 L. R. A. 244]), to be a matter that 
|tains to the municipality, and the Legislature 18? 
to have no power to take the management Of 
system away from the appointees of the munié 
‘and vest it in persons for whose selection it prov 
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